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IN THE 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


UNITED STATES OF AMERICA Criminal No. 170-'59 
Grand Jury No. |139-59 

vs. Housebreaking and Larceny 
(22-1801, 2201, | 2202, 

MAURICE A. JOHNSON D. C. Code) 


RELEVANT DOCKET ENTRIES 
1959 


Feb. Presentment and Indictment (2 Counts) * * * | 


* * 


Feb, 27 Arraigned, Flea NOT GUILTY Entered * * * 


* * * 


April16 Jury Resumes Deliberations at 10:00 a.m.; 
Verdict: Guilty as Charged; * * * 


* * 


Judgment & Commitment of 5-29-59 - MORRIS, J. 


* * 


[ Filed in Open Court February 24, 1959] 
| INDICTMENT ] 
Grand Jury Impanelled December 23, 1958, Sworn in January 6, 


The Grand Jury charges: 

On or about January 30, 1959, within the District of Columbia, 
Maurice Johnson entered the store of Samuel Binder and Miriam Binder 
with intent to steal property of another. 

SECOND COUNT: 

On or about January 30, 1959, within the District of Columbia, 
Maurice Johnson stole the property of Samuel Binder and Miriam Binder 
of the value of about $75.00 consisting of the following: three smoked 
shoulders of the value of $3.00, one round of beef of the value of $40.00, 
eight cartons of cigarettes, each carton of the value of $2.00 and eight 
boxes of stockings, each box of the value of $2.00. 

/s/ Oliver Gasch 


Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


* * 


| Filed February 27, 1959] 
PLEA OF DEFENDANT 
On this 27th day of Feb., 1959, the defendant Maurice Johnson, 
appearing in proper person and by his attorney Francis J. Kelly, being 


arraigned in open'Court upon the indictment, the substance of the charge 
being stated to him, pleads not guilty thereto. 
The defendant is remanded to the District Jail. 


By direction of 


LUTHER W. YOUNGDAHL 
Presiding Judge 
Criminal Court #4 


* * * 


[ Filed November 19, 1959] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
April 15, 1959 
Washington, D. C. 
The above-entitled matter came on for hearing before The 
Honorable JAMES W. MORRIS, a United States District Judge, at 
11:15 A.M. 
* * 

MIRIAM BINDER 
was called as a witness by the Government and, having been|duly sworn, 
was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. O'MALLEY: 

Q. Please give us yourname? A. My name is Miriam Binder. 

* * * * 
Q. And how are you employed, Mrs. Binder? A. Well, I work 
in the store with my husband selling groceries. | 
Q. Where is that store located? A. At 1136 Florida Avenue, 
Northeast. 
Q. Is that in the District of Columbia? A. Yes, sir. 
Q. And who owns that store? A, My husband and I, 
Q. And is that a partnership or what? A. Well, it is a partner - 
ship, we are both together. 
Q. All right, did you and your husband own that store on January 
29 and 30th of this year? A. Yes, Sir. 
Q. What kindof astoreisit? A. A grocery store. 


Q. Now, directing your attention to January 29, did there come 


a time when you closed your grocery store? A. Yes, I was with my 


husband when we closed the store. 
Q. Approximately what time was that? A. We closed the 
store at 9:00 o'clock. 
Q. 9:00 P.M. ? A. 9:00, maybe a few minutes later than 9:00 


o'clock. 
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Q. When was the next time that you returned to the store? 
A. Well at about 12:00 o'clock at night. 

Q. 12:00 o'clock at midnight? A. A neighbor of ours called up. 

* * * * 

Q. And upon arrival at the store did you notice anything unusual 
about the store? A. Yes, I did, the window was broken. 

Q. Was that window broken when you left three hours previously? 
A. No, sir. 

Q. What else did you check? Did you make any kind of inventory? 
A. We unlocked the door. At first when we arrived the police were 
there and we opened the door and all of the cigarettes were gone. We 
noticed that stockings were gone. We noticed that and after a while we 
went to the meat case and we noticed the meat was gone. We went to 
the cash register -- we had a few dimes there and a coin was laying there 
that I kept there and were the two which I think one of the police took out 
from Johnson's pocket. The way I understood it. 

Q. Do not tell us anything you learned from somebody else, just 
tell us what you saw and heard yourself? A. Just what I saw myself? 

Q. Allright. What is the value of a pack of cigarettes, say a pack 
of Camels? A. 'A pack of Camels, twenty-two cents. 

Q. Did you have a certain tax stamp number given to you? 
A. Yes, sir. 

Q. Do you know what the number is? A. Yes, Ido. 

Q. Will you tell us the number? A. The number is 26586. 


Q. And is that the number placed on all your cigarettes? A. On 


all the cigarettes that we have in the store. 

Q. Placed on each package? A. Yes, sir. 

MR, O'MALLEY: At this time, Your Honor, I would ask that this 
envelope be marked Government Exhibit 1 for Identification. 


(Envelope containing cigarettes marked 
Government Exhibit 1 for Identification.) 


BY MR, O'MALLEY: 

Q. Mrs. Binder I show you what has been marked Government Ex- 
hibit 1 for Identification and ask you if you can identify it? | A. I see 
here 96 andI have an 86, maybe I took a wrong-- maybe I will have to 
make a call to my husband, something I did wrong but I don't know, maybe 
I done it wrong. 

Q. What number do you see on the cigarettes? A. I see here 96. 

Q. Read the entire number if youcan? A. 26596. | Maybe they 
had that when the cigarettes were bought and they changed now. 

Q. Is that number on each of three packages of cigarettes? 
A. 26596, yes, sir. 

Q. 26596? A. Yes, Sir. 

MR. O'MALLEY: Your Honor, please, I would like to have this 
marked Government Exhibit 2 for Identification. 


(Meat hooks marked Government Ex- 
hibit 2 for Identification. 


BY MR. O'MALLEY: 
Q. Mrs. Binder, I show you what has been marked Government 
Exhibit 2 for Identification and ask you to tell what that is if) you can? 
A. Yes, this was carried off of the hook from the meat that was carried 
out from the store. 
Q. That was the hook on the meat in your store? A. Yes, sir. 
Q. Was that on January 29th when you closed the store? A. Yes, 
sir. | 
Q. Did you find that to be missing when you checked your inventory? 
A. Yes, sir, yes, sir. 
Q. When was the last time you saw that hook after you closed the 
store on January 29th? A. Well, I went to number 9 precinct and they 
had the hook on the meat there and we took the meat home and the hook 
was left at the precinct. 


Q. The store that you testified to at 1136 Florida Avenue, North- 
east, is that in the District of Columbia? A. Yes,| sir. 


Q. Do you know the defendant in this case? A. I don't know him. 
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Q. I point to the gentleman seated here in the blue coat in the 
middle. Did you know him on January 30th? A. I don't know this 
gentleman. 

Q. Did you ever give him permission to be in your store on that 
date? A. No, sir. 

* * * 
CROSS-EXAMINATION 
BY MR. KELLY: 


* * * * * 


Q. You say when you received this call from your neighbor some 
time around or a'little after midnight that you went back to the store ? 
A. Yes, we did. 

Q. How far do you live from the store? A. We live not very far. 


You see we live on Devonshire Place, Northwest, about fifteen minutes 


away. 
Q. You say you found a broken window? A. No, it wasn't a door 


window, it was a'side window, the window that goes out in the street. 
Q. Will you explain how a person could break that window and 
come in and carry that much out? A. It was a - there was a big brick 
thrown in the window and he pulled a chair against the window and then 
walked in. 
Q. In other words, it was broken sufficiently so a man of John- 
son's size or my size could walk through? A. Yes, it was broken. 
Q. Was the door locked? A. Yes, the door was locked. We 
unlocked it. 
* * 
11 JULIAN COLBERT 
12 was called as a witness by the Government and, having been duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. O'MALLEY: 


Q. State your name, please. A. Julian Colbert. 
* * * * 


14 
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Q. Where do you live, Mr. Colbert? A. 1134 Florida] Avenue, 
Northeast. 

Q. 1134 Florida Avenue, Northeast? A. That is right. 

Q. Do you know where the store of Mr. and Mrs. Binder is 
located? A. Yes, sir, I do. 

Q. Where is that with reference to where you live? A. Right 
next door. 

Q. Directing your attention to the very early morning hours of 
January 30, 1959, do you recall where you were at that time’? A. I 
was in bed, yes, sir. | 

Q. Inbed? A. Yes, sir. 

Q. At 1134 Florida Avenue, Northeast? A. That is right. 

Q. Did there come a time when anything unusual happened ? 
A. Well this particular morning I was lying in the bed about half 
asleep and I heard a shatter of glass. I didn't pay much attention to it 
at first and then I heard glass shatter again and I jumped up out of bed 
and I looked down and seen a man coming out of the store next door. 

Q. Mr. and Mrs. Binder's store? A. That is right. 

Q. Did you see whether or not he was carrying anything ? 
A. Whoever it was he was carrying something. I don't know what it 
was. 


Q. For how long a period did you observe this man coming out 
| 


of the store? A. Four or five minutes. 
Q. Did anybody else come out of the store or in the vicinity of 
the store? A. No, sir. 
Q. Did you see this man coming out of there? A. I|couldn't tell 
who it was but I was looking down. 
Q. You couldn't tell what his approximate weight and height 
were? A. NO, sir. 
Q. You couldn't tell whether he was colored or white ? A. He 
was colored. 
Q. What direction did you see this person go in as he left the 
store? A. Well, he left the store and he went down toward Montello 
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Avenue which is a block from the store. 

Q. Down towards Montello Avenue? A. That is right. 

Q. As he came out of the store did he go to his right or to his 
left? A. He went to the left. 

Q. Montello Avenue? A. That is right. 

Q. Do you know what time it was when you saw him leaving the 
store? A. I imagine between one and one thirty. 

Q. Between 1:00 and 1:30? A. That is right. 

Q. Did you look at a clock or anything ? A. No, sir, I didn't. 

Q. Is that a surmise? A. Yes, sir. 

Q. Did there come a time later during this morning when you 
saw further activity at the store next door? A. No, sir. 

* * * * * 
CROSS-EXAMINATION 
BY MR. KELLY: 

Q. Did you telephone Mrs. Binder and tell her that her store had 
been broken into? A. No, sir, I didn't. 

Q. Do you know who did? A. No, sir, I don't. 

Q. Now the only thing you can give of the description of the man 
who came out of'the store -- first of all, you heard a crash of glass and 


then you fell back asleep and then you heard another crash of glass. 


Now, can you give us any time interval between the first and second 


crash of glass? A. I couldn't. 

Q. Could it have been an hour or a half minute? A. I couldn't 
say. 

Q. And when you heard the second crash you looked down? 
A. Yes, sir. 

Q. What part of the store was he coming out of? A. A side 
window. 

Q. Does that face an alley? A. It leans over toward our yard. 

Q. Toward your yard? A. That is right. 

Q. And this was a side window ? A. That is right. 

Q. And this colored person was carrying things but you do not 
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know what? A. No, sir, I couldn't tell. 
Q. What did you do after you saw that? A. Well I went on back 
to bed then. 
Q. So the only thing you can tell us you saw someone coming 
out of the store carrying something? A. That is right. 
Q. And that someone was a colored man? A. Yes, sir. 
* * * * * 
WILLIAM M. MCKEEVER 

was called as a witness by the Government and, having been duly sworn, 

was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. O'MALLEY: 

Q. State your name, please? A. Officer William M, McKeever, 


Ninth Precinct, Metropolitan Police Department. 
* * * * * 


17 Q. In the early morning hours of January 30, 1959, did you re- 


ceive some sort of a report on housebreaking? A. Yes, sir. 
Q. Where was the report for? A. It was for an alleged house- 
breaking at 1136 Florida Avenue, Northeast. 
18 Q. And what time did you receive that report? A. I received 
that report at 12:08 A.M. 
* * * * * 
Q. What did you do upon receiving the report? A. Well, Iam 
getting to that. 
Q. Tell me directly where did you go to? A. I was told. 
Q. Do not tell me what you were told. Where did you go? 
A. I went up to Montello Avenue. 
Q. Montello Avenue? A. Yes, sir. 
Q. When you arrived at Montello Avenue did you see anything 
unusual? A. Not on Montello Avenue. I took the alley parallel to 
Montello Avenue. 
Q. Did you eventually find somebody? A. Yes, sir: 
Q. Whom did you find? A. The defendant, Maurice Johnson. 
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Q. Do you see him in court today? A. Yes, sir, Ido. 


Q. Will you point him out, please? A. The man in the middle 
there. 

MR. O'MALLEY: May the record show the witness has pointed 
to the defendant, Your Honor? 

THE COURT: Yes. 

BY MR. O'MALLEY: 

Q. Was there anything unusual about the defendant when you saw 
him, when you found him in the alley back of Montello Avenue, Northeast ? 
A. Yes, sir. 

Q. What was that? A. The defendant was carrying a side of 
meat on a meat hook, such as those out in a delicatessen, and carrying 
two hams in his right arm. The meat on the meat hook was on the left 
hand and some cigarettes. 

Q. Some cigarettes? <A. Yes, sir. 

Q. What time was this when you saw him and apprehended him? 
A. 12:15 A.M. 

Q. Did you take him some place? A. Yes, sir, I did. 

Q. Where? A. Ireturned the defendant back to the store where 
the housebreaking had occurred. 

Q. What store? What store was that? A. Mr. and Mrs. Binder 
at 1136 Florida Avenue, Northeast. 

Q. Is that in the District of Columbia? A. Yes, sir. 

Q. Were there any other officers there when you returned? 

A. Yes, sir, there were. 

Q. Who was that? A. Detective Samen. 

Q. In your presence did you see this Detective Samen do anything 
with the defendant? A. Yes, sir. 

Q. What did he do? A. He removed some cigarettes from the 
defendant's pocket. 

Q. At this time, officer, I show you what has been marked Govern- 
ment Exhibit 2 for Identification and ask you if you can identify it? 

A. Yes, sir, Ican. 
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Q. How can you identify Government Exhibit No. 2 for Identifica- 
tion? A. This is the meat hook on which the meat was being carried 
by the defendant. 
Q. Where did you get that meat hook? <A. From the defendant. 
Q. When you apprehended him? A. Yes, sir. 
Q. How far was it from the place at which you first saw the 
defendant on the morning of January 30th from the grocery store at 
1136 Florida Avenue, Northeast? A. Approximately four to five 
blocks. 
Q. Did you have any conversation with the defendant upon arrest- 
inghim? A. Yes, sir, I did. 
Q. What did you say to him and what did he say to you? A. When 
I approached the defendant I asked him where he had obtained the mer- 
chandise he was carrying and he said that he had -- I don't know what 
he said -- first he told two different stories at the time I questioned 
him. 
Q. Tell us the first one? A. The first one he said he had broken 
into the store with two other men and the second one was he |had bought 
the merchandise from two men who had broken into a store. | 
Q. All right now, when with reference to the time you arrested 
him did he tell you the first story? A. Yes, sir. 
Q. When? A. At 12:15 A.M. 
Q. Immediately upon arresting him? A. Yes, sir. 
Q. When did he state the second story? <A. At the same time. 
* * * * * | 
CHARLES C. SAMEN 
was called as a witness by the Government and, having been|duly sworn, 
was examined and testified as follows: | 
DIRECT EXAMINATION 
BY MR. O'MALLEY: 


Q. Wtate your name, please? A. Detective Charles C. Samen, 


Metropolitan Police Department, assigned to the Ninth Precinct. 
| 
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Q. Were you so assigned on January 30, 1959? A. Iwas, sir. 
Q. As part of that assignment did you have occasion to go to 1136 
Florida Avenue, Northeast? A. Yes, I did. 
Q. What time did you arrive there? A. I arrived at 1136 Florida 
Avenue, approximately about 12:15 A.M. 
Q. Upon arriving there what did you see? A. I observed the 


window broken out and merchandise lying on the sidewalk. Approximate- 


ly a minute later I observed Mr. Johnson in front of the store. He had 


been placed under arrest and at that time I searched Mr. Johnson and 
he had three packs of Camel cigarettes on him bearing tax stamp 26596. 
I questioned him about these cigarettes and he stated he bought them at 
the Hot Shop. 

Q. I show you what has been marked Government Exhibit 1 for 

Identification and ask you if you can identify it? A. Yes. 

Q. Can you identify it? A. Yes, sir. 

Q. How do you identify it? A. These cigarettes have the same 
tax numbers as the ones I recovered from Mr. Johnson. 

Q. What number is that? A. 26596. 

Q. Were there any other cigarettes remaining in the store ? 
A. Yes there were a large number of cigarettes in the store and also 
a large amount lying outside on the sidewalk. 

Q. Did you check the tax stamp number on any of the cigarettes 
in the store? A. Yes, sir, 26596. 

Q. The same number you testified to on Government Exhibit 1? 
A. I did, sir. 

Q. Did you receive any evidence of how that window had been 
broken? A. Yes, it appeared to be broken with a brick. 

Q. Did you see the brick? A. Yes, I did. 

Q. Where was that? <A. Inside the store. 

Q. Did you determine how entrance had been made to that store? 
A. By smashing 'the window with a brick and climbing in through the 
broken glass. 
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Q. There was sufficient room in the broken glass for a man to 
climb through? A. Yes, sir. 

Q. Had you checked the doors to see if they were locked? A. 
Yes, the door was secured. 

Q. How was it locked? A. I believe locked from the!outside with 
a pad lock. 

CROSS EXAMINATION 
BY MR. KELLY: 

Q. Did you notice any cuts or tears in the clothing of Mr. Johnson 
when you first saw him? A. No, I did not, sir, it was so dark outside 
the front of the store when I first saw Mr. Johnson, 

Q. But this window was broken in such a way that you/or I could 
climb in or out of it without coming in contact with any glass? A. Yes, 
I believe we could. 

Q. Aman of Mr. Johnson's size too? A. Yes, I believe he could. 

* * * * * 
MAURICE JOHNSON 
was called as a witness in his own behalf and, having been duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. KELLY: 

Q. Will you state your name, please? A. Maurice Johnson. 

Q. Where were you living at the time of this alleged incident, 
Mr. Johnson? A. At 1159 Oates Street, Northeast. 

Q. Is that in the vicinity of Mr. and Mrs. Binder’s store? A. 
That is up the hill from them about three blocks. That is about three 
blocks from where their store is. | 


Q. Had you ever been in their store before this alleged incident ? 


A. Yes, I have been in their store a number of times. I used to deal 
there when I was living at 1122 Montello Avenue, Northeast 
Q. Are youmarried? <A. Yes, sir. 
Q. Do you have any children? A. Yes, sir, I have seven. 
Q. Were you working on January 30th? A. No, sir, |I drew 
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unemployment compensation check. I still hada job and the only reason 
I wasr’t working was on account of the bad weather. When it rained I 
couldn't work. 

Q. You say a couple days before that? A. Yes, sir, I worked. 

Q. By whom were youemployed? A. Dave Smith, 901 K Street, 
Northeast. 

Q. What is his business? A. He isa laborer. He digs footings 
and pours concrete. 

Q. Does he labor himself or does he hire it done? A. He does it 
also but he is the boss, he is the hirer. 

Q. All right now on the night of January 29, 1959, tell us what you 
did say from six o'clock on? A. Well from six o'clock I just left 
Children’s Hospital from bringing one of my sons from up there. 

MR. O'MALLEY: Your Honor I think this is too far afield, I 
think the question should be around 12 midnight. 

THE COURT: Oh, well, Ido not mind him showing what he did. 

MR, KELLY: He will not be prejudiced. 

Q. Goahead. A. I had just come back from Childrens Hospital 
from carrying one of my sons up there. At the school he go to they 
said he had to have an operation for his tonsils so he would be able to 
hear. So when I delivered him back home to my wife and I left there 
I went to that address 1345 H Street, Northeast, I went up there to 
Rudy’s -~ 

Q. To where? A. To Rudy's, a boy named Rudy. And Rudy and 
C. D. and a whole bunch of them hangs around up there. 

Q. So what is that, a boarding house? A. No, the name of the 
girl that lives there her name is Ruby and this is a rooming house and 


she had an upstairs apartment and another girl had, her sister, had the 


other apartment downstairs so I went up there and I got to talking to 
Ruby and them and sitting around and drinking and everything. 

Q. What were you drinking? A. Wine and whiskey. 

Q. Were there any other menthere? A. Yes, sir, there was four 
or five. There was Rudy, C. D. and Isaac, William Gibb, there was about 
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four or five of them besides myself. 
Q. What were you doing besides drinking and talking ? A. Shot 


crap. 


Q. Who all was inthe crap game? A. All of us were in there. 


Q. The girls too? A. Yes, sir, we were playing for 
dimes. 

Q. How long did you shoot crap and drink? What tim 
leave there? A. I left there about a quarter till twelve. 

Q. Now where was this? A. On H Street Northeast. 


nickels and 


ie did you 


Q. How far away is that from the Binder’s store? A. I would 


say about two or three blocks because you come out H Street, the 
1300 block of H Street and then you have to walk down to I and then down 


to Florida Avenue. 
Q. All right, where did you go when you left there? 


A. When I 


left there I came on back around because I caught the boy here who had 


a bad dice in the game and I ran him home and so I went on 
the Cooper woodyard. 


around by 


Q. How did you make out in this crap game? A. I won about 


$8.00. | 


Q. Now you are out of the crap game and you are on your way 
home? A. Yes, sir, Iwas on my way home. I started to go down 


Florida Avenue but I was feeling pretty good. 
Q. Do you mean by that you were slightly intoxicated 


? A. We 


drank about three half gallons of wine and a fifth of whiskey and a fifth 


of gin and I guess I was pretty loaded. 
Q. You were loaded? A. Yes, sir, just about then I 


left and 


started to go down Florida Avenue and I changed my mind and I went 


up Trinidad. You see if I go up Trinidad I can cut down Morris Street 


and instead of cutting down Morris Street, I cut through the 
stead and got all the way down there and I stopped at Boote 
Q. What is hisname? A. Boote Wright. They are 


alley in- 
‘Wright's. 
two brothers 


and they work at this little bakery in the alley. I have forgot the 
| 
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name of the bakery. But the bakery and the alley are between those 
two streets, Montello and Trinidad. And I talked to them for a few 
minutes and I went on through the alley and got almost to Montello and 
I turned, there is a little cut off there, that leads up to Morris. AndI 
cut back and goes around the corner and gets on Montello and goes up 
the hill across Neil Street. After I cross Neil Street, Iam between 
Neil and Oates. This little alley right here, I cuts right from the alley, 


and after I started in the alley that is when I met William Gibson com- 


ing out there and he said, hey, man, do you want to buy some meat. I 
said, no, I don't want to buy nothing. I was kinda shy since I had a little 
bit of money in my pocket and thought he may be trying to robme. So 
instead he came a little closer and by the light I could see his face and 
then I recognized him and it was meat so I took it. And I said, no I 
don't want to buy any meat and then I said, I would buy some providing 
you give me a receipt. He said, well, okay, and so I give him my $6.00 
and he give me two hams and a piece of steak about that long and seven 
packs of cigarettes and so I took that in my hand. I had it in my hand 
like this and I went on around the house and set one piece of meat down 
and started to pull the door open and the detective, the police started to 
pull up around me and hollered where are you going and I said lam 

going in the house and he grabbed me and said where did you get 
that meat and I said I have a receipt for it and I started to get the 
receipt and he grabbed my hands and put the handcuffs on me and car- 
ried me off over to number 9 precinct. 

Then about’ two hours later he came back to me -- I was locked 
up -~ and said I did some housebreaking and I said, I didn't do no house- 
breaking. I bought the stuff and that is what I kept telling them and they 
just kept on and saying they had to keep me for the lineup. 

Q. Let me interrupt there. Did they take you from your home 
where you were arrested back to the store? A. No, sir, they carried 
me direct to number 9 precinct. 

Q. Did they take this meat with them? A. Yes, sir, they carried 


it with him. 
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Q. Did you have any cartons of cigarettes with you at that time ? 
A. No, sir, I didn't have any boxes of cigarettes. 
Q. Did you have any boxes of women's stockings? A; No, sir, 
I did not. I wouldn't be able to carry all that stuff they put down that 
they said I had. All that stuff they put down. They said I had around 
eight boxes of stockings and it is impossible for one man to carry all 
that kind of stuff. 
MR, KELLY: Will you mark this please for identification 
Defendant's Exhibit No. 1? 
THE DEPUTY CLERK: Defendant's Exhibit No. 1 for Identifica- 
tion. (Document marked for identification) 
MR. KELLY: Will you mark this Defendant's Exhibit Number 2? 
THE DEPUTY CLERK: Defendant's Exhibit Number 2) for Identi- 
fication. (Document marked for identification) 
BY MR, KELLY: 


Q. I show you this paper writing and ask you if you can identify 


THE COURT: What are you talking about Number 1? 

MR. KELLY: Defendant's No. 1. 

A. This is the receipt that he gave me. 

Q. That William Gibson gave you? A. Yes, sir. 

THE COURT: Speak up. 

MR. KELLY: If the Court please, I offer this in evidence as 
Defendant's No. 1. 

MR. O'MALLEY: No objection. 

THE COURT: Let it be received. 

(Document admitted in gildanee:) 

MR. KELLY: May he read it to the jury? 

THE COURT: Yes. 

MR. KELLY: You may read it to the jury. 

THE WITNESS: I, William Gibson, sold this meat and' cigarettes 


to Maurice Johnson. Signed William Gibson. 
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Q. Iask you to identify Defendant's Exhibit Number 2 for 
Identification? A. This is the envelope that came to me over at the 
district jail. 
THE COURT: I did not understand the witness. What did he say? 
THE WITNESS: I said this is the envelope that the judge gave to the 
probation officer in the small courtroom and he mailed it to me at the 


district jail. 
THE COURT: I do not yet understand what he said, do you? 
MR. KELLY: Yes, he said this is the envelope in which this 


receipt was mailed to me by the probation officer. The receipt was 


produced at his preliminary hearing -- I will develop that later -- and 
the judge gave it to the probation officer and subsequently the probation 
officer or someone in his office mailed it back to me. I offer Defendant's 
2 into evidence. 

MR. O'MALLEY: No objection. 

THE COURT: Let it be admitted. 


(Document admitted into evidence 
as Defendant's 2.) 


MR. KELLY: Defendant's No. 2 is an envelope address to Mr. 
Maurice Johnson, D. C. Jail Number 219 19th Street, Southeast, from 
the Probation Department of the Municipal Court. 

BY MR. KELLY: 

Q. Mr. Johnson, how come you ask for a receipt. You had the 
goods; why did you need a receipt? A. When I was in Municipal Court 
one time before Judge Walsh told me -- 

Q. Judge who? A. Judge Walsh, I think. 

Q. W-a-l-s-h? A. Yes, sir, he told me -- I had bought some 
furniture from a man and it didn't belong to him and he told me, if you 
ever buy anything get a receipt for it and so from then on, I started 
getting a receipt for anything I buy. 

MR. KELLY: Your witness. 

CROSS-EXAMINATION 
BY MR. O'MALLEY: 
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Q. What happened to you as a result of your appearance over 
there? A. Well, I got, I got 60 days out of it. I got 60 days anda 
$50.00 fine for going into an empty house. We were about to be set 


out. We had the money to pay the rent and everything but the rent man 


wouldn't accept it, wouldn't accept the money because all we had was 
one bedroom and a mirror room and a kitchen and a little bath so he 
said the Health Department wouldn't allow for us to stay there. And 
so that is what happened. 
Q. I show you what has been marked Government's Exhibit 1 
for Identification and I ask you if these cigarettes were in your posses- 
sion and taken from you by Officer Samen? A. Yes, sir, I/had -- I 
guess those were the ones -- I don't know if those are the ones but I 
did have seven packs of cigarettes that I bought. 
Q. You saw Officer Samen here in court today and you saw him 
testify. A. I don't know one from the others. 
Q. Officer Samen is sitting in the right of the room with a maroon 
corduroy jacket. A. The first time I seen him is up here and I see him 
now. 
Q. You deny that he searched you and took Government's Exhibit 
1? <A. Yes, sir, I deny that because he didn't search me. |The detec- 
tive taken that off of me. The detective - I don't know his name, and he 
is also the one who wrote up the report. 
Q. I show you what has been marked Government Exhibit 2 for 
Identification and ask you whether you ever saw that before today? 
A. No, sir, I haven't. 
Q. You haven't? A. No, sir, Ihaven't. This is the first time I 
seen this when you had it a little while ago. 
Q. You heard Officer McKeever say that he took that/from your 
possession immediately upon arresting you on January 30, 1959? 
A. Yes, sir, I heard that. 
Q. You deny that you had Government Exhibit 2 in your posses- 
sion? <A. Yes, sir, I deny that. 
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Q. What was that address where the crap game took place? A. It 
is 13 something. ‘I know where it is at, sir. It is between 13th and 14th 
on H Street, Northeast. 

Q. Do you know the number? A. Yes, sir, it is 13 -- I can't 
. remember quite good. It is 1345 or something like that. The second 
apartment and the third apartment. 

Q. But you\do remember you had been drinking quite heavily ? 

A. Yes, sir, I had. 

Q. For some time? A. Yes, sir. 

Q. And while drinking you were playing crap? A. Yes, sir. 

Q. And two women were taking part in the crap game and, there- 
fore, the stakes were very low, you were playing for nickels and dimes? 
A. Yes, sir. 

Q. You further testified that you ran a man home because he had 
bad dice? A. Yes, sir. 

Q. By that'you mean that the dice that he had were loaded? 

A. Were crooked. 
Q. Crooked? A. Yes, sir. There were four trays. 


Q. And he was using those dice in the crap game against you? 


A. He was using'them against all of us because when a person is high 
and shoot dice they don't pay much attention to the dice game alone. 

Q. Then would this be a fair statement to say that you were 
drunk -- A. No, sir, I wouldn't 

Q. Just a moment until I state the whole question. You were 
playing crap while drunk for extremely small stakes against loaded 
dice and you were able to win $8.00? A. Yes, sir. But you see this 
one point though.’ Before they were shooting for those dice we were 
shooting for higher stakes but it had whittled down and nobody had much 
money, they had to start playing penny ante. 

Q. Iam not talking about they. Iam talking about you. A. We 
were all playing. 

Q. Are you the same Maurice Johnson who was convicted of 
housebreaking on July 12, 1942? A. Yes, sir. 
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Q. And are you the same Maurice Johnson who was convicted of 
robbery on October 6 of 1948? A. Yes, sir. 

Q. And are you the same Maurice Johnson who was convicted of 
unlawful entry, petty larceny on April 21, 1958? A. Yes, sir. 

Q. And are you the same Maurice Johnson who was convicted on 
unlawful entry on December 5, 1958? A. Yes, sir. 

MR. O'MALLEY: No further questions, Your Honor. 

THE WITNESS: Your Honor may I say something in addition to 
just what he read off? 

THE COURT: Yes. 

THE WITNESS: As you read off those things about my record that 
happened in 1942, I wish that you would have stated definitely so that the 
jury could understand that those charges that were brought against me 
when I was 16 at the time. And they were brought against mhe. Although 
I did go in the Army and you reading off all the bad things. |You didn't 
read off the good things, that part where I went into service and where I 


was wounded, and after I came out of service the President|was supposed 


-- I think it was President Truman, who was supposed to given us a 
pardon. You should also state those housebreakings were unlawful 
entry, were empty houses that I walked in and didn't have the permission 
of the people to go in those houses. You see a lot of people/ go into empty 
houses don't know that is against the law. And also I had money in my 
pocket to rent a place and I also had eviction notices in my jpocket. 
* * * * * 
RECROSS-EXAMINATION 
BY MR. O'MALLEY: 
Q. All right, can you explain the robbery? A. Getting back to 
the robbery. I had just came out of the service and was running with 
a group -- if you check -- I just got out of the Army in 46 or 47 -- some- 
where along in between there. 
Q. This robbery is alleged to have occurred in 1948., When were 
you born? A. Iwas born December 14, 1922. 
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Q. So that would make you 26 years of age at the time you per- 
petrated the robbery? A. Maybe so but I had paid my debt to society 
and kept a clean record and also I used to deliver laundry around to all 
these different buildings and if they trust me that much at least I think 
my record and slate was clean. 

REDIRECT EXAMINATION 
BY MR. KELLY: 

Q. How old are younow? A. Iam 36, 

MR, KELLY: That's all. 

THE COURT: I do not understand about this receipt being mailed 
by the probation officer to you. How did this receipt come to Judge 
Walsh? 

THE WITNESS: It didn't come from Judge Walsh. I think Judge 
Monerity was the judge sitting on the bench at the time. I don't remem- 
ber which judge. Idon't know him. But anyway the way it came to me, 
I tried to tell the officer I had a receipt for the stuff Idid buy. Well 
they told me -- the detective, I don't know his name, but he said if I did 
have one that he would take it and tear it up. So instead I put it right in 


my pocket until I got in court and then I presented it to the clerk of the 
Court and told him I had a receipt for the stuff I had so he passed it right 
up to the judge. The judge read it and passed it back to him and told him 


to keep it and said, Iam holding you responsible for this receipt. And 
then he said give it to the probation officer and he gave it to the proba- 
tion officer and then they appointed me a lawyer. And the lawyer they 
appointed me at first was sick. It was Mr. Peakins. So then they switch- 
ed me to another lawyer. I don't know his name and so he gave it back 

to the probation officer and then the probation officer mailed it to 
me over at the district jail. You see the reason the reason is I told the 
judge -- the reason the judge told me to give it to them was because I 
told him it was evidence in my case and I told him if Icarry it over to 
the district jail, that everything you have in the district jail they take it 
from you and you cannot have it either when you come back and forth so 
the judge told me to give it to the probation officer. 
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THE COURT: Well, was this in a preliminary hearing on this 
charge? 

THE WITNESS: Yes, sir, it was in this charge but I didn't have 
the hearing because my lawyer was sick. They just set a $5000.00 bond 
and sent me over to the district jail and then when I came back the 
lawyer told me to waive the preliminary hearing and then they appointed 
me Mr. Farris. 

THE COURT: Allright. Anything else? 

MR. KELLY: No more questions. 

THE COURT: You may step down. 


(Witness left the stand and resumed 
his seat at counsel table.) 


MR. KELLY: The defense rests. 
MR. O'MALLEY: The Government would like to callj Officer 
Samen, Your Honor, as a rebuttal witness. 
* * * 
CHARLES C. SAMEN 
having been called as a rebuttal witness by the Government, was remind- 
ed he was still under oath, and was examined and testified further as 
follows: 
DIRECT EXAMINATION 
BY MR. O'MALLEY: 


Q. Officer Samen, I believe when you were first on the stand you 
testified that you had searched the defendant. Is that true? A. I did. 

Q. Where did you search him? A, I searched him ;- first I 
searched him in front of the store. 


Q. In front of the store. Do you mean Binder's store at 1136 
Florida Avenue? A. Right. 
Q. And at that time did you make a very thorough search? 

A. I searched the bulging in his pockets because he was going to be 
transported to the precinct and at that time I placed a pair/of handcuffs 
on his hands in front of him. | 
Q. Did he tell you at that time anything about a receipt? A. He 
did not. 
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Q. When was the first time that you heard about a receipt? 
A. When this man got to court. 
Q. When he got to Municipal Court on a preliminary hearing? 
A. That is right, sir. 
Q. What was his condition as regards sobriety at the time you 
searched him in front of Binder's store? A. He had been drinking 


but he certainly was sober. 


Q. How was his speech? How was that? A. Very good. 


Q. Coherent? A. Yes, it was. 

Q. Could you tell when he walked whether he staggered or not? 
A, He walked like he walked today. 

Q. Was there anything about his condition that would indicate to 
you that he was drunk? A. No, sir. But he had the odor of alcohol on 
his breath. 

MR. O'MALLEY: Thank you. 

MR. KELLY: No questions. 

MR. O'MALLEY: The Government rests. 

THE COURT: Well, I suppose that we better recess for lunch at 
this time. We have not got time to do very much more before lunch so 
we will recess in a moment and when we do it will be until 1:45 and 
during that recess or any others that may be taken in the course of the 

trial, there are certain instructions you must observe. 

You must not discuss this case with anyone, not even among your- 
selves, nor permit anyone to discuss the case with you. If anyone under- 
takes to do so you should report that to me. Do not let any information 
or anything that purports to be information about the case come to your 
knowledge or attention in any way except as it does here in the course 
of the trial. 

Do not yet discuss what you have heard in the case thus far nor 
do not form any opinion yet concerning those things but keep your minds 
open until you have heard all of the evidence, the arguments of counsel, 
and the instructions of the Court. 
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Observing those admonitions you will now be excused until 1:45 
and the Court will recess until that time. 

(The Court recessed at 12:29 hours until 1:45.) 

AFTER LUNCHEON RECESS: 

THE COURT: Did I understand correctly there is no more evidence 
to be taken? 

MR, O'MALLEY: Yes, Your Honor. 

THE COURT: Well come to the bench just a moment, 

AT THE BENCH: 

THE COURT: Ido not suppose there is anything in the jnature of 
charges other than the description of the offenses, the housebreaking 

which is the first count and larceny the second. The presumption 
of innocence and the burden of proof and the presumption that arises 


from the possession of recently stolen property unexplained satisfactorily 


to the jury. The reasonable doubt and the general charge, of/course. 
MR. KELLY: I can think of nothing. 
* * * * 
INSTRUCTIONS TO THE JURY 
THE COURT (Morris, J.):; Members of the jury, this defendant is 
charged in an indictment of two counts. The first count of which charges 
the offense of housebreaking. 
Now the offense of housebreaking is entering certain places which 
are enumerated in the Statute, and of which a storeroom or place to 
operate a store is one, with the intent of committing a felony there- 
in. The felony that is here charged to have been the stealing|of property. 
Now that offense contemplates an entry into the store building, an 
unauthorized entry, and with the intent at that time of stealing property 
in that place. Now that is what constitutes the so-called crime of house- 
breaking, which is the charge in count one. 
Count two charges the defendant with stealing certain property in 
that storeroom. The stealing of the property was enumerated as certain 


smoked ham shoulders and a round of beef, eight cartons of cigarettes, 
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and eight boxes of stockings. Now the value of that property charged in 
the second count is $75.00, which under the present Statute constitutes 
what is called petit larceny. Now you know as well as I do what is meant 
by this term stealing. It is the taking of the property of another for the 
purpose of depriving the owner of it and for the purpose of converting 
that property to the use of the person taking it. It is just plain stealing. 

Now the fact that it is petit larceny reduces that crime from a 
felony to a misdemeanor but it has no effect on the element of house- 
breaking. In other words, the taking of property of that value, if there 
was an intent to take it upon the entering of the place, it makes no dif- 
ference whether the property was petit larceny or more valuable which 
would be grand larceny. So I take it that there is no confusion in your 

minds of what the crimes that are here charged are. They are 
the elements that I have pointed out to you. 

Now, with regard to those crimes as with respect to any others 
that a person may be charged with, there are certain principles of law 
that are applicable and which you must keep in mind, One and a most 
important one is,’ that a person charged with crime is presumed to be 
innocent. Now that presumption of innocence is a substantial right. It 
attaches to the person charged with crime at the time he is charged 
with it and it remains with him throughout the trial and in your considera- 
tion of the case in the juryroom and it compels a verdict of not guilty 


unless and until that presumption of innocence is overcome by evidence 


which satisfies you of his guilt beyond a reasonable doubt. 


Now a reasonable doubt is not a mere speculative or imaginary 
doubt. That kind of a doubt might attend any human transaction. It 
means a substantial doubt. It means the kind of a doubt which if you 
had respecting the affairs of your everyday life of a more serious 
nature, would give you pause, make you hesitate and honestly question 
whether the matter under consideration is so or not so. Now, if you 
have that kind of doubt respecting the guilt of the defendant, re specting 


any necessary element of the offense or, respecting any fact or facts 
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from which you make a reasonable inference of such guilt, then you 

have a reasonable doubt and in that event you must give the bene- 
fit of such doubt to the defendant and find him not guilty of the offense 
or offenses with respect to which you have such reasonable doubt, 

If, on the other hand, you believe the matter under consideration, 
the guilt of the defendant, the existence of the necessary element of the 
offense or the truth of fact or facts from which you make a reasonable 
inference of such guilt. I say, if you believe such matter under consider- 
ation to the point where you have an abiding conviction that it is so, where 
you believe it to be so to a moral certainty, it can then be said that you 
believe that particular thing beyond a reasonable doubt as that term is 
here used. 


Now the burden of proof is upon the Government. The|defendant 


does not have to prove himself to be innocent. That presumption of 


innocence that I have just alluded to shields him from such conviction 

until and unless the Government produces evidence which satisfies you 
of his guilt beyond a reasonable doubt and the burden, as I say, of pro- 
ducing such evidence, is upon the Government, 

Now the Government relies here largely upon the principle of law 
that Iam now going to explain to you, and it is the law that possession 
of the fruits of crime recently after its commission justify the inference 
that the possession is guilty possession and though only prima facie 
evidence of guilt that means that it may be rebutted, may be/of control- 

ling weight unless explained by the circumstances or accounted 
for in some way consistent with innocence. Now that means| just what 
I have said. If one is in possession of recently stolen property and that 
possession is not explained in a way that is satisfactory to the jury, 
consistent with innocence, an inference may be drawn that that person 
in whose possession that that property was under those circumstances, 
was guilty of the taking of that property in the fashion that is charged. 

A rebuttal presumption is one that may be explained, if explained 
satisfactorily to you. But, in the absence of a satisfactory explanation 
which you believe, you may make the inference of guilt of the offense 
by reason of such possession. 
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Now there has been some evidence given in this case touching the 
previous conviction of the defendant for certain offenses. Now that 
evidence is admitted for one purpose and one purpose only. If the 
defendant had not taken the stand as a witness it would not have been 
admissible. It is not evidence of his guilt in this case. It is not the 
law that because a person testifies as a witness that he is not to be 
believed that he cannot tell the truth because he has previously been 
convicted of an offense. But it is the law that any witness who testifies 


before the jury, if he has been previously convicted of an offense, that 


may be shown to enable the jury to consider that in connection with other 


matters that I will allude to presently on the question of whether he has 

told the truth as a witness. It is admissible only as bearing upon 
his credibility as a witness and it may be considered in that connection. 
As I say it is not the law that because a person has been convicted of an 
offense that he cannot or will not tell the truth as a witness. But it is 
the law that the jury is entitled to know of such previous convictions in 
order to weigh and consider as evidence in the light of that previous con- 
viction to determine whether or not he has told the truth as a witness and 
it is only in respect to the credibility as a witness that such previous 
convictions, if any, may be considered and weighed as testimony in this 
case. 

Now you are the sole judges of the facts in the case. It is for you 
to determine what the facts are from the evidence which you have heard 
by weighing such evidence, rejecting such part or parts as you do not 
believe to be true and accurate and basing your judgment on that which 
you do believe to be true and accurate. In doing that you will take your 
recollection of the evidence and if your recollection differs from that 
expressed by counsel for either party or if it differs from that expressed 
by the Court, if I have had an occasion as I sometimes do have, although 
I do not recall that I have in this case, expressed my recollection of the 
evidence for certain purposes that I have to act on, you will now take 
your own recollection and not that of counsel nor of the Court, where 


such recollection of theirs differs from your own recollection. 
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Now you are the sole judges of the credibility of the witnesses. 
That means it is for you to determine to what extent that you jbelieve 
the evidence which has been given by any witness or witnesses or to 
what extent you do not believe that evidence. | 
Now there are certain principles or rules or guides that are not 
infallible and you do not have to follow them but which out of long, long 
years of experience the law has recognized to be reliable ones, and, 
therefore, you may use them to such extent and such extent only as you 
believe they are helpful to you in arriving at the truth. For instance, in 
weighing the testimony of any witness, you may consider the opportunity 
or lack of opportunity of a witness to know the matters concerning which 
that witness is testifying to. fi 
You may consider the capacity and the ability of a witness to have 
accurately observed and to know the matters concerning which that wit- 
ness is testifying to. You may consider the capacity and the ability of a 
witness to accurately recollect it and relate it, what the witness did 
observe and testify to as a witness. You may consider whether any wit- 
ness is biased or prejudiced or has such interest in the outcome of the 
trial as has affected or colored his testimony, if any. 
You may consider what all of us do in everyday life, the appearance 
and demeanor of a witness which is simply to say you may consider 
whether a person testifying looks and acts as if that person is fully, 
frankly, truthfully, and accurately relating what that person knows to 


be so or the contrary. 


If you believe any witness has testified falsely concerning any 
| 


material fact as to which the witness could not have been reasonably, 
honestly mistaken, you have the right to reject entirely all that witness 
has testified to, upon the principle that one who testifies falsely con- 
cerning one material fact may be testifying falsely about others or all. 
Or, in any event such a witness is not sufficiently reliable to compel 


a jury to base its judgment upon the testimony of that sort of a witness. 
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Now while you have the right to do what I have just said, you are 
not required to do it. You may, if in the interest of truth you think 


you should accept'as true, part of what a witness has testified to, if 


you believe it to be true, even though you do reject as false other parts 
of the testimony of such witness, which illustrates the wide latitude 
which the law leaves to your good sound judgment and discretion as to 
what weight you would give to the testimony of such a witness. 

If, after weighing all of the evidence in the case and rejecting such 
part or parts as you do not believe to be true and accurate, basing your 
judgment on that which you do believe to be true and accurate, you be- 

lieve this defendant has been shown by the elements to have been 
guilty of the offense or offenses here charged, and you believe that to 
be shown beyond all reasonable doubt, as I have defined those things to 
you, it would be your duty to find the defendant guilty of the offense or 
offenses charged in the indictment of which you believe him to be guilty 
beyond a reasonable doubt, and it would be your duty then to return a 
verdict of guilty as charged with respect to such count or counts as you 
believe him to be guilty and in that event that should be the form of your 
verdict. 

If, on the other hand, after considering all the evidence, as I have 
pointed out to you, you do not believe the defendant to be guilty of the 
offense or offenses of which he is charged, or if you have a reasonable 
doubt as to his guilt as to such offense or offenses, it would equally be 
your duty to find the defendant not guilty with respect to the offense or 
offenses which you did not believe him to be guilty or had a reasonable 
doubt as to his guilt, and in that event that should be the form of your 
verdict. 

Is there any instruction that counsel thinks the Court has omitted 
that should be given other than those I have passed upon? 

MR. O'MALLEY: The Government is content, Your Honor. 

MR. KELLY: May we approach the bench a minute, Your Honor ? 


THE COURT: Yes. 

AT THE BENCH: 

MR. KELLY: In making this request I want Your Honor to know 
that I have been appointed in this case and I do not want to leave a stone 
unturned. The complaining witness testified that among other articles 
stolen were eight cartons of cigarettes and stockings found in this man's 
possession. 

THE COURT: That is right. 

MR. KELLY: Would Your Honor wish to comment to the jury -- 
concerning those -- 

THE COURT: No, I would be arguing the case. I think you pointed 
it out all right. 

MR. KELLY: I did it because I was appointed. 

THE COURT: I know but I think in my charge on the possession 
of recently stolen property is the principle of law that I should tell 
them about. Now if they think there is some question about it because 
of the lack of these articles, that is for them to consider. 

* * * * * 

THE COURT: Members of the jury I received a note from your 
foreman which I directed a reply to through the Marshal. 

I now understand that you have not been able to reach a conclusion 
or verdict today and that you think it might be well to be excused and 
return tomorrow morning at 10:00 o'clock, and resume your) consideration 
of this case. Am I correct in that? 

THE FOREMAN: That is correct. 

THE COURT: Very well then and I will excuse you now until 
10:00 o'clock tomorrow morning at which time you will return to the 
juryroom, report to the Marshal, and resume your discussions. 


Now, in the meantime, you will observe strictly the admonitions 


I have heretofore given you which Iam sure that you understand includes 


that you are not to discuss this case among yourselves except when you 
are gathered together in the juryroom for the purpose of su¢h discussion. 
Ali other things are just as heretofore as I instructed you, that you are 
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not to discuss the ‘case with anyone or are you to permit any information 


about this case to come to your knowledge or attention in any way except 


as it has during the course of the trial. 
Observing those instructions you are now excused until 10:00 


o’clock tomorrow morning. 


* * 


April 16, 1959 
Washington, D. C. 


The above-entitled matter came on for further hearing before 
The HONORABLE JAMES W. MORRIS, a United States District Judge, 
at 11:55 A.M. | 

* * 
PROCEEDINGS 

THE COURT: Will counsel come to the bench? 

AT THE BENCH: 

THE COURT: This is a note I got from the jury: Does posses- 
sion of stolen goods presume that the defendant is guilty of |the first 
count, namely, breaking and entering, according to the law? 

Now I gave them the instruction on that, that the unexplained 
possession of the fruits of the crime permits the inference of pre- 
sumption that it is guilty possession unless it had been adequately ex- 
plained. I think the answer to this question is just a repetition, 
practically, of what I have said which, of course, includes the right 
to presume that the possession of the property was acquired by the 
crimes that are charged, which includes the breaking and entering, 
as well as the petty theft of taking the property. 

Do you find any fault with that? 

MR. KELLY: If Your Honor would go a step farther Lea stress 
the fact that unless this presumption is rebutted -- 

THE COURT: Oh, yes, I made that clear. | 

MR. KELLY: Apparently they do not understand that. 

THE COURT: I will explain that phase of it but the point, as I 
understand it, that seems to bother them is whether it included the 
presumption of the breaking and entering as well as the taking. I think 

65 it does, it permits that inference but it doesn't compel it. 

MR. KELLY: I admitted to the jury there was a housebreaking 
and there was a larceny and the question was, did this man! do it? 

THE COURT: All right, that is what I will try to tell them if I 
can find it. | 
END OF BENCH: 
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(Whereupon the jury in this case returned to the courtroom after which 
the following ensued:) 

THE COURT: Members of the jury, Iam in receipt of the follow- 
ing question addressed to me: "Does possession of stolen goods 
presume that the defendant is guilty of the first count, namely breaking 
and entering according to the law''? 

Well, the law on the question of possession is as I stated to you 
and is this: That the possession of the fruits of the crime recently 
after its commission, justifies the inference that the possession is 
guilty possession and though only prima facie evidence of guilt, may be 
a controlling weight unless explained by the circumstances or accounted 
for in some way consistent with innocence. 

Now, that means, as I thought I made clear to you, that the pos- 
session of stolen property recently, after it was shown it was stolen, 
justifies, it doesn't compel, but gives you the right to presume that 

66 possession is guilty possession unless satisfactorily accounted 
for to you. Now by guilty possession means that its possession was 
acquired by the means that is charged was unlawful and that, of course, 
in this case would include the breaking and entering into a place as well 
as the taking of the property from that place. Now that is a rebuttable 
presumption, it doesn't compel you to make that presumption but it 
justifies you in making such a presumption. It gives rise to that 
presumption unless it is satisfactorily explained to you that the pos- 
session that he had was acquired by means other than the unlawful 
means by which it is charged he did have possession of such property. 

Now, doesn't that answer your question you had in mind? All 
right if it does -- 

Do you want to ask me something ? 

JUROR: I don't know how much I can ask you, sir, Your Honor. 

THE COURT: Well, you can ask me a question that relates to 
what I have just told you about, the legal question of what you may 


presume. I do not want to discuss the facts with you, to tell you that 


you should presime that or should not presume it, that lies with you. 
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But as I understand your question here, the thing that is bothering or 
troubling you, is whether or not the fact of the possession would 
justify you in presuming that there was a breaking and entering as 
well as a simple taking of the property? In other words, yor made a 
67 distinction as to the first count. 
JUROR: Right. 
THE COURT: Which is the breaking and entering of the store to 
get the possession. 
JUROR: That is what is bothering me, sir. 
THE COURT: Well, you have the right if you find he lad posses- 


sion of this property recently after it was taken, and it is not satis- 
factorily explained to you as to how he got possession of that property, 
then you have a right to assume that he was guilty of the crime of 
breaking and entering and taking such property. 
I don't really see how I can explain it any further. 
JUROR: If I could ask you a question that bothered me in the 


juryroom -- | 
THE COURT: Well, has it got to do with the question) of my 
definition of the law? | 
JUROR: I would say the way I felt about it, it would, sir. 
THE COURT: Go ahead and ask it and I will tell you whether I 
can answer it or not. 
JUROR: Presuming that the defendant is guilty of the second 
count -- 
THE COURT: Yes. | 
JUROR: Dol further presume, abiding by your instructions, 
that the man is innocent until proven by the prosecution as being guilty ? 
68 Can I in all righteousness say that yes he is also guilty of the 
first count? What I had in mind, sir, that is this man had an accom- 
plice who actually broke into the store and actually took the goods and 
ran around the corner and gave them to the defendant -- if/you see my 


problem, sir. 
THE COURT: I think I do. 
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JUROR: Could I find him guilty of breaking and entering. 

THE COURT: You may if you think you should under the circum- 
stances presumeé that he was guilty of the breaking and entering as well 
as the taking because the law says that you may presume that he was 
guilty if you find he had possession of the property recently after it 
was taken and it'has not been satisfactorily explained to you as to how 
he did get possession otherwise. 

You don't have to do that, you don't have to find him guilty, but 
you are justified in doing it. In other words, the showing of his posses- 
sion of the property is evidence upon which you may find him guilty of 
the offenses unless satisfactorily explained. 

Now, if it is not, if you think it is satisfactorily explained and he 
had innocent possession of it without committing those crimes then 
you shouldn't find him guilty because of such possession but, if you 
feel that it has not been satisfactorily explained to you that he got 

possession of it innocently, or in some way not connected with 


the crimes, and the breaking and entering is part of it as well as the 


petit larceny or taking, then if you do not believe he is guilty of it, you 
shouldn't find him guilty, which you are justified in doing if you do not 
feel it has been satisfactorily explained to you. 

JUROR: Abiding by your instructions, sir, you say we have to 
presume that this man is innocent until proven guilty. I mean -- the 
thing is, sir, if he had an accomplice that had actually broken into the 
store and took the goods and as I say, ran around the corner and 
handed them to the defendant, it could have happened -- I mean beyond 
reasonable doubt it was never proven to me that it didn't and I am 
under oath. 

THE COURT: Well, if he was an accomplice in the breaking and 
entering and the taking, he would be guilty. 

JUROR: Of both charges? 

THE COURT: If he was an accomplice. 

All right, I suppose -- 

MR. KELLY: May we approach the bench, Your Honor ? 


THE COURT: Yes. 
AT THE BENCH: 
MR. KELLY: I take exception to Your Honor's last statement 
about if he were an accomplice and he had some accomplice and break- 
70 ing and entering and then it goes on you would -- there has been 


absolutely no evidence of an accomplice. | 
THE COURT: Absolutely not, there is no evidence that justifies 
his speculation that it was done by an accomplice. But his own state- 


ment if it was done by an accomplice he would be guilty. 
MR. O'MALLEY: Your Honor, I think there is a slight basis in 
the record for the surmise on the part of the juror. You may recall 
one of the admissions to the police officer that was put in evidence 
that this man had gone into the place with two other men. 
THE COURT: There was something said about it, it was hardly 
enough evidence to reach a conclusion of fact on that. 
MR. O'MALLEY: Oh, yes, I agree. | 
THE COURT: When he poses a hypothetical proposition that he 
might have gotten control of the property by an accomplice breaking 
into the store, there is no justification for that, if there was he would 
be guilty as a principal which is as much as he could as anjaccomplice. 
Well, I think I have done the best I know how to do. 
* * * * * 
(The jury returned with a verdict at 2:40 P.M., April 16, 1959) 
OPEN COURT: 
THE DEPUTY CLERK: Mr. Foreman, has the jury eached a 
verdict. 
FOREMAN: We have, Your Honor. 
THE DEPUTY CLERK: What say yea as to the defendant 
Maurice Johnson on count one ? | 
FOREMAN: The jury finds the defendant guilty on count one. 
THE DEPUTY CLERK: What say yea as to the defendant 
Maurice Johnson on count two? | 
FOREMAN: The jury finds the defendant guilty on count two. 
| 
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THE DEPUTY CLERK; Members of the jury, your foreman says 
you find the defendant guilty as charged and that is your verdict so say 
you each and all? 

(Unanimously yes.) 

* * * * 
MR. KELLY: May I ask the Court to poll the jury? 
72 (At this time the jury was polled, each member answering in the 


affirmative.) 
* 


[Filed Apr. 16, 1959] 
CLERK'S ENTRY - VERDICT OF JURY 


On this 16th day of April 1959 came again the parties aforesaid 
in manner as aforesaid and the same jury as aforesaid in this cause, 
returns into Court to resume their deliberations; whereupon the said 
jury returns into open Court and upon their oath say that they find the 
defendant guilty as charged. 

The case is referred to the Probation Officer of the Court and 
the defendant is remanded to the District Jail. 

By direction of 


JAMES W. MORRIS 
Presiding Judge 
Criminal Court #2 


[Filed June 4, 1959] 


JUDGMENT AND COMMITMENT 


On this 29th day of May, 1959 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Francis J. 
Kelly, Esq. 

IT IS ADJUDGED that the defendant has been convicted upon his 
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plea of not guilty and a verdict of guilty of the offense of HOUSE- 
BREAKING AND LARCENY as charged, and the court having asked 
the defendant whether he has anything to say why judgment should not 
be pronounced, and no sufficient cause to the contrary being shown or 
appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 
IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 


imprisonment for a period of Two (2) years to Six (6) years. 


IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or pier 
qualified officer and that the copy serve as the commitment of the 
defendant. 


/s/ Jas. W. Morris 
United States District Judge 
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In the opinion of the appellee, the following questions are 
presented: 
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“presumption” when it made clear to the jury it was 
referring to an inference which the jury was free to make or 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15442 


Maurice JOHNSON, APPELLANT 
v. 
Unrrep STATES oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA ; 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


A two-count indictment filed in the District Court on Febru- 
ary 24, 1959, charged appellant, Maurice Johnson, with 
housebreaking and petit larceny (J.A. 1-2). Found guilty 
by a jury on both counts, appellant was sentenced to serve 
a term of imprisonment of from two to six years (J.A.-38-39). 
This appeal is from the judgment of conviction. 

At 12:08 a.m., January 30, 1959, Officer McKeever of the 
Ninth Precinct received a radio report of breaking glass and 
housebreaking at a store at 1136 Florida Avenue NE. He was 
also notified that a colored man, carrying some meat, had 
emerged from the store and proceeded up Montello Avenue 
NE. Seven minutes later, at 12:15 a.m., after driving along 
an alley that parallels Montello Avenue, Officer McKeever 
saw the appellant, Maurice Johnson, running toward the back 
door of 1139 Oates Street NE.?. Johnson was carrying a side 
of meat on a meat hook in his right hand and two hams in 


>? Appellant's residence. 
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his left arm. McKeever approached Johnson and asked him 
where he had obtained the merchandise. Johnson said that 
he and two others had broken into the store. Thereafter he 
said that he had bought the goods from two men who had 
broken into a store (J.A. 9-11). 

Jobnson was arrested and taken to the Ninth Precinct. 

There he stated that he had purchased the goods from one 
Raymond Gibson. The police went to Raymond Gibson’s 
home. He wasin bed. At the precinct, when confronted with 
Raymond Gibson, Johnson said it was not this Raymond 
Gibson but another person of that name. Then he mentioned 
Vance Gibson. Vance Gibson was in jail at the time (Tr. 
29-30). 
_ Mrs. Miriam Binder, who, together with her husband, owned 
and operated the store at 136 Florida Avenue NE., testified 
that she had received a call from a neighbor at about midnight 
of January 29, 1959. She and her husband went to the store 
and saw that one of the windows was broken. Cigarettes, 
stockings, and meat were missing. 

The defendant testified that he was returning home from a 
night of drinking and gambling at 1345 H Street NE. (J.A. 
15), and that he bought the merchandise from one William 
Gibson in the alley where he was apprehended. Johnson also 
testified that he had asked for a receipt from Gibson. The court 
received into evidence a document which Johnson read into 
the record: “I, William Gibson, sold this meat and cigarettes 
to Maurice Johnson. Signed, William Gibson.” (J.A. 16, 17). 

The court, in its charge. instructed the jury on the 
defendant’s possession of recently stolen goods as follows: 


Now the Government relies here largely upon the 
principle of law that I am now going to explain to you, 
‘and it is the law that possession of the fruits of crime 
recently after its commission justify the inference that 
the possession is guilty possession and though only 
prima facie evidence of guilt that means that it may be 
rebutted, may be of controlling weight unless explained 
by the circumstances or accounted for in some way 
consistent with innocence. Now that means just what 
I have said. If one isin possession of recently stolen 
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property and that possession is not explained in the way 
that is satisfactory to the jury, consistent with inno- 
cence, an inference may be drawn that that person in 
whose possession that that property was under those 
circumstances, was guilty of the taking of that property 
in the fashion that is charged. 

A rebuttal [sic] presumption is one that may be ex- 
plained, if explained satisfactorily to you. But, in the 
absence of a satisfactory explanation which you believe, 
you may make the inference of guilt of the offense by 
reason of such possession. (J.A. 27.) (Emphasis 
added.) 


Defense counsel never made objection to the use of the term 
“rebuttal [or rebuttable] presumption”. 

After deliberation without having reached a verdict, the 
jury was recessed for the night. The next morning, after fur- 
ther deliberation, the jury submitted a written question and 
the following ensued in open court: 


The Courr. Members of the jury, I am in receipt of 
the following question addressed to me: “ Does posses- 
sion of stolen goods presume that the defendant is 
guilty of the first count, namely breaking and enter- 
ing according to the law”? 

Well, the law on the question of possession is as I 
stated to you and is this: That the possession of the 
fruits of the crime recently after its commission, justifies 
the inference that the possession is guilty possession and 
though only prima facie evidence of guilt, may be a con- 
trolling weight unless explained by the circumstances 
or accounted for in some way consistent with innocence. 

Now, that means, as I thought I made clear to you, 
that the possession of stolen property recently, after it 
was shown it was stolen, justifies, it doesn’t compel, but 
gives you the right to presume that possession is guilty 
possession unless satisfactorily accounted for to you. 
Now by guilty possession means that its possession was 
acquired by the means that is charged was unlawful and 
that, of course, in this case would include the breaking 
and entering into a place as well as the taking of the 
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property from that place. Now that is a rebuttable 
presumption, it doesn’t compel you to make that pre- 
sumption but it justifies you in making such a presump- 
tion. It gives rise to that presumption unless it is sat- 
isfactorily explained to you that the possession that he 
had was acquired by means other than the unlawful 
means by which it is charged he did have possession of 
such property. 

Now, doesn’t that answer your question you had in 
mind? All right if it does——- 

Do you want to ask me something? 

Juror. I don’t know how much I can ask you sir, 
Your Honor. 

The Courr. Well, you can ask me a question that 

relates to what I have just told you about, the legal 
question of what you may presume. I do not want to 
discuss the facts with you, to tell you that you should 
presume that or should not presume it, that lies with 
you. 
But as I understand your question here, the thing 
that is bothering or troubling you, is whether or not 
the fact of the possession would justify you in pre- 
suming that there was a breaking and entering as well 
as a simple taking of the property? In other words, 
you made a distinction as to the first count. 

Juror. Right. 

The Court. Which is the breaking and entering of 
of the store to get the possession. 

Joror. That is what is bothering me, sir. 

The Court. Well, you have the right if you find he 
had possession of this property recently after it was 
taken, and it is not satisfactorily explained to you as 
to how he got possession of that property, then you 
have a right to assume that he was guilty of the crime 
of breaking and entering and taking such property. 

I don’t really see how I can explain it any further. 

Juror. If I could ask you a question that bothered 
me in the juryroom—— 
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The Court. Well, has it got to do with the question 
of my definition of the law? 

Juror. I would say the way I felt about it, it would, 
sir. 
The Court. Go ahead and ask it and I will tell you 
whether I can answer it or not. 

Juror. Presuming that the defendant is guilty of the 
second count—— 

The Court. Yes. 

Juror. Do I further presume, abiding by your in- 
structions, that the man is innocent until proven by the 
prosecution as being guilty? 

Can I in all righteousness say that yes he is also 
guilty of the first count? What I had in mind, sir, that 
is this man had an accomplice who actually broke into 
the store and actually took the goods and ran around 
the corner and gave them to the defendant—if you see 
my problem, sir. 

The Court. I think I do. 

Juror. Could I find him guilty of breaking and 
entering[?] 

The Courr. You may if you think you should under 
the circumstances presume that he was guilty of the 
breaking and entering as well as the taking because the 
law says that you may presume that he was guilty if 
you find he had possession of the property recently after 
it was taken and it has not been satisfactorily explained 
to you as to how he did get possession otherwise. 

You don’t have to do that, you don’t have to find 
him guilty, but you are justified in doing it. In other 
words, the showing of his possession of the property is 
evidence upon which you may find him guilty of the 
offenses unless satisfactorily explained. 

Now, if it is not, if you think it is satisfactorily ex- 
plained and he had innocent possession of it without 
committing those crimes then you shouldn’t find him 
guilty because of such possession but, if you feel that 
it has not been satisfactorily explained to you that he 
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got possession of it innocently, or in some way not con- 
nected with the crimes, and the breaking and entering 
is part of it as well as the petit larceny or taking, then 
if you do not believe he is guilty of it, you shouldn’t find 
him guilty, which you are justified in doing if you do 
not feel it has been satisfactorily explained to you. 

Juror. Abiding by your instructions, sir, you say we 
have to presume that this man is innocent until proven 
guilty. Imean—the thing is, sir, if he had an accomplice 
that had actually broken into the store and took the 
goods and as I say, ran around the corner and handed 
them to the defendant, it could have happened—I mean 
beyond reasonable doubt it was never proven to me that 
it didn’t and I am under oath. 

The Courr. Well, if he was an accomplice in the 
breaking and entering and the taking, he would be 
guilty. 

Juror. Of both charges? 

The Court. If he was an accomplice. All right, I 
suppose—— 

(J.A. 34-36.) [Emphasis supplied.] 


Again, defense counsel did not object to the use of the word 
“presumption” in this supplementary instruction. 

After further deliberation, the jury found defendant guilty 
as charged in both counts. This appeal followed. 


STATUTES AND RULE INVOLVED 


22 D.C. Code § 1801 provides: 


Definition and penalty—Whoever shall, either in the 
night or in the daytime, break and enter, or enter with- 
out breaking, any dwelling, bank, store, warehouse, 
shop, stable, or other building, or any apartment or 
room, whether at the time occupied or not, or any steam- 
boat, canal boat, vessel, or other watercraft, or rail- 
road car, or any yard where any lumber, coal, or other 
goods or chattels are deposited and kept for the purpose 
of trade, with intent to break and carry away any part 
thereof or any fixture or other thing attached to or 
connected with the same, or to commit any .criminal 
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offense, shall be imprisoned for not more than fifteen 
years. 
22 D.C. Code § 2202 provides: 


Petit larceny—Order of restitution —Whoever shall 
feloniously take and carry away any property of value 
of less than $100, including things savoring of the realty, 
shall be fined not more than $200 or be imprisoned for 
not more than one year, or both. And in all convictions 
for larceny, either grand or petit, the trial justice may, 
in his sound discretion, order restitution to be made 
of the value of the money or property shown to have 
been stolen by the defendant and made way with or 
otherwise disposed of and not recovered. 

Rule 30, Federal Rules of Criminal Procedure provides: 

** * No party may assign as error any portion of 
the charge or omission therefrom unless he objects 
thereto before the jury retires to consider its verdict, 
stating distinctly the matter to which he objects and 
the grounds of his objection. * * * 


SUMMARY OF ARGUMENT 


The use of the word “presumption” in the charge to the 
jury was not error. In common and legal language the word 
“presumption” is used to mean a conclusion or inference. 
The trial court initially made it abundantly clear that it was 
using the term in the sense of “permissive presumption” or 
“presumption of fact”, i.e., an inference which could be made 
from the evidence but need not be made. The court again, 
in reply to the jury’s questions, repeatedly impressed on the 
jurors that they were dealing with an inference which they 
might draw but were not compelled to draw. Appellant made 
no objection to the use of the word. 

The jury could consider the possibility that the defendant 
had an accomplice, and the court’s instruction regarding an 
accomplice was proper. The inquiring juror’s language shows 
clearly that he did not consider that the defendant had to 
prove he had an accomplice. : 
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ARGUMENT 
L The Court’s use of the word “presumption” was proper 


The correct rule of law is that the possession of stolen goods 
does not raise a presumption of law that the defendant is 
guilty of the alleged crime. The jury may, however, infer from 
such possession, if not satisfactorily explained to it, that the 
defendant is guilty? The issues in this appeal are (1) 
whether the trial court’s instructions misled the jury on this 
point, and (2) whether the jury was 80 obviously confused 
that it was error for the judge not to volunteer additional in- 
structions. Appellant cites the single use of the phrase 
“presumption” in the instructions in chief and then, as 
we see it, argues that this was tantamount to an instruction 
that the possession of recently stolen goods raises a presump- 
tion of law that the defendant is guilty as charged. We submit 
that this argument is without merit. 

“Presumption” is used both in common language and in 
legal terminology to mean “inference” or “conclusion.” Me- 
Cormick ® uses the term “permissive presumption” to express 
an inference which the trier of fact may make but need not 


make. Wigmore‘ criticizes this use of “presumption” to ex- 
press this concept by courts which use “presumption” in this 
way and his criticism is in itself proof that a significant number 
of courts do use the term “presumption” when it is perfectly 
clear that they mean an inference of fact.’ 

In Wright v. United States, 89 U.S. App. D.C. 70, 189 F. 2d 
699 (1951), cited by appellant, a similar question was pre- 


2 Tractenderg v. United States, 58 App. D.C. 396, 293 Fed. 476 (1923). 

* McCormick, Evidence § 308. 

“III Wigmore, Evidence (3d Ed. 1940) § 2491. 

* “fMJany decisions which hold merely that the group of facts considered 
was sufficient to warrant the desired inference, describe the result as a 
presumption. In this * * * sense a presumption is the same as a ‘prima 
facie case.’ [Footnote:] In older usage permissive presumptions were 
sometimes termed ‘inferences’ and ‘presumptions of fact.’ 

eens 

“The recognition of permissive presumptions as true presumptions is 
a departure from the language of the text books, but accords with much 
actual judicial usage.” McCormick, Evidence § 308. 
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sented. There, the trial court said twice that possession of 
recently stolen property is the “foundation for a presumption.” 
It did not use the word “inference” nor did it say “an inference 
may be drawn.” The conviction was affirmed by this Court. 

The language in the Wright instruction closely paralleled 
part of the instruction given by the trial court in Wilson v. 
United States, 162 U.S. 613, 616-17 (1896). The Supreme 
Court stated at p. 619: 


Possession of the fruits of crime recently after its 
commission justifies the inference that the possession is 
guilty possession, and though only prima facie evidence 
of guilt, may be of controlling weight unless explained 
by the circumstances or accounted for in some way con- 
sistent with innocence. 1 Greenl. Ev. (15th ed.) § 34. 
In Rez v. Rickman, 2 East. P.C. 1035, cited, it was held 
that on an indictment for arson, proof that property 
was in the house at the time it was burned, and, was 
soon afterwards found in the possession of the prisoner, 
raises a probable presumption that he was present and 
concerned in the offense; and in Rez v. Diggles (Wills, 
Cire. Ev. *53), that there is a like presumption in the 
case of murder accompanied by robbery. Proof that 
defendant had in his possession, soon after, articles ap- 
parently taken from the deceased at the time of his 
death is always admissible, and the fact, with its 
legitimate inference, is to be considered by the jury 
along with the other facts in the case in arriving at their 
verdict. Williams v. Com., 29 Pa. 102; Com. v. Mc- 
Gorty, 114 Mass. 299; Sahlinger v. People, 102 Til. 241; 
State v. Raymond, 46 Conn. 345; Whart. Crim. Ev. 
§ 762. 

The trial judge did not charge the jury that they 
should be controlled by the presumption arising from 
the fact of the possession of the property of one recently 
murdered, but that they might consider that there was 
@ presumption and act upon it, unless it were rebutted 
by the evidence or the explanation of the accused. 
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It is clear that the Court was using the words “inference” and 
“presumption” interchangeably.* 

Appellant’s principal argument is based on the occasional 
use of the word “presumption” in an allegedly improper 
sense. We submit that the whole of the context in which that 
word appears in the trial court’s instructions shows that the 
word was used to mean an inference which the jury was free to 
make but not compelled to make. This is the meaning given 
to it in ordinary language and frequently in legal writings. 

The instruction in chief discloses that the court adequately 
expressed the correct legal relationship between the possession 
of recently stolen property and a verdict of guilty. In its 
charge to the jury, the court instructed on the presumption of 
innocence, reasonable doubt, the burden on the Government 
and then on the effect of possessing recently stolen property. 
In that closely knit portion of the charge, the court used such 
words as “justifying the inference,” “only prima facie evidence 
of guilt,” “may be of controlling weight,” “an inference may 
be drawn,” “you may make the inference.” (J.A. 27.) 

Again, when the court gave supplementary instructions, it 
repeatedly used such phrases as “justifies the inference,” 
“doesn’t compel, but gives you the right to presume,” “you may 
presume that he was guilty,” “you don’t have to do that, you 
don’t have to find him guilty.” (J.A. 34-36.) It is apparent 
that the court intended and the jury understood there was 
no compulsion on the jury to find the defendant guilty but 
that the jury was free to infer guilt or not to infer guilt. 

Appellant objects to the use of the word “presumption” for 
the first time in this Court. At the conclusion of the instruc- 
tion in chief the defendant’s counsel did not object to the use 
of this word. Before the supplementary instructions were 
given, defendant’s counsel himself referred to a “presumption” 
in the sense of an inference of fact. (J.A.33.) At the end of 


“The Supreme Court has said that failure to call a witness peculiarly 
within one party’s power to produce “creates the presumption that the 
testimony * * * would be unfavorable.” Graves v. United States, 150 U.S. 
118, 121 (1893). This court has called the rule both a “presumption” 
(Milton v. United States, 71 U.S. App. D.C. 394, 110 F. 2d 556 (1940)) and 
an “inference” (Billeci v. United States, 87 U.S. App. D.C. 274, 184 F. 2d 
394 (1950)). See also Amtorg Trading Corp. v. Higgins, 150 F. 2d 536, 538 
(2d Cir. 1945). 
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the supplementary instructions no objection was made to the 
use of the word. 

Since the appellant failed to raise an objection to the in- 
structions, he may not do so now.’ The occasional use of 
“presumption” in a sense in which it is commonly used by 
laymen and in which it has been used by the Supreme Court 
and this Court as well as other courts is not plain error. 


Il. The jury reached its verdict after proper instructions from 
the trial court 


Appellant assigns as error the trial court’s failure to correct 
certain “theories” in the mind of one juror. These theories 
related to the possibility that defendant had an accomplice 
and to the burden of proof. Both of these points are the re- 
sult of a statement made by the juror during the supple- 
mentary instructions. It is submitted that (1) as a matter of 
law, it was proper for the jury to consider the possibility that 
the defendant had an accomplice and for the court to instruct 
on that point as it did, and (2) as a matter of fact, the inquir- 
ing juror did not think the defendant had to prove beyond 
reasonable doubt that he had an accomplice. There is no 
merit in appellant’s argument that “there was no evidence 
whatsoever as to an accomplice; * * * [therefore, the jury 
was] proceeding in unbridled speculation” and the court 
should have done something to check this “unbridled specu- 
lation.” (Appellant’s brief, pp. 8, 10.) 

It is always proper for the jury to consider any means by 
which the defendant could obtain the stolen property. In 
most instances such considerations tend to benefit the de- 
fendant. In this case, however, there was evidence that the 
defendant had an accomplice. 

Where the Government’s case rests in part upon the theory 
of the possession of recently stolen property, it is proper for 


Rule 30, F.R. Crim. P. “No party may assign as error any portion of 
the charge or omission therefrom unless he objects thereto before the 
jury retires to consider its verdict, stating distinctly the matter to which 
he objects and the grounds of his objection. * **” See also Willis v. 
United States, — U.S. App. D.C., 271 F. 2d 477 (1959) ; Obery v. United 
States, 95 U.S. App. D.C. 28, 217 F. 2d 860 (1954) ; cert. denied, 349 U.S. 923 
(1955) ; Villaroman v. United States, 87 U.S. App. D.C. 240, 184 F. 2d 261 
(1950). 


12 


the jury to consider all possible explanations of how the de- 
fendant obtained possession of the property even though there 
is no evidence of specific situations which a jury might consider. 
Thus, even though the defendant fails to introduce any evi- 
dence whatsoever, it would be proper for the jury to consider 
the likelihood that either (1) the defendant found the goods, 
(2) that he received them as a gift, or (3) that he bought or 
stole them from the one who stole them from the complaining 
witness. An instruction that the jury could not consider these 
possibilities because there was no evidence regarding them 
would be clearly erroneous. If the rule were that the jury 
could not consider possible means of innocent possession un- 
less there was evidence of such means, that rule would be a 
“rebuttable presumption of law” that the defendant is guilty 
and the jury would be compelled to render a verdict of. guilty 
unless the defendant produced some evidence of innocent ac- 
quisition of the goods. As appellant agrees, this is not the 
rule in the District of Columbia. Tractenberg v. United 
States, supra. 

In this case there was evidence which could lead the jury to 
consider the possibility that the defendant had an accomplice. 
Officer McKeever testified that immediately upon arrest the 
defendant “said he had broken into the store with two other 
men.” (J.A.11.) In answer to his counsel’s question, “Did 
you have any boxes of women’s stockings?”, defendant him- 
self replied, “No, sir, I did not. I wouldn’t be able to carry 
all that stuff they put down that they said [had. All that stuff 
they put down. They said I had around eight boxes of stock- 
ings and it is impossible for one man to carry all that kind of 
stuff.” (J.A. 17.) 

Defendant’s counsel in his cross-examination of the com- 
plaining witness previously implied that more than one person 
was involved in the larceny: 


Q. So we have committed this act: Picked up 60 
pounds of meat, 12 pounds of ham, something like 8 
or 10 cartons of cigarettes, and some 8 or 10 boxes 
of ladies hose or stockings and apparently exited the 
same way he came in? A. Yes. 
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Q. Carrying all of this business with him? A. Yes, 
sir. 
Mr. Ketty. I have no further questions. (Tr. 10-11.) 


With this evidence before it, the jury had ample reason to con- 
sider the possibility that the defendant was one of two or 
three men who committed the crimes in concert. 

The record does not support appellant’s assertion that when 
the juror referred to something not being proved beyond rea- 
sonable doubt, he was referring to some burden of proof upon 
the defendant. It is apparent that the juror was in ignorance 
of the aiding and abetting rule of law and believed that the 
defendant might be innocent of housebreaking if he had an 
accomplice who actually broke into and actually entered the 
store while the defendant merely waited outside. 

The supplementary instruction cured this misconception for 
from the context of the questions and answers it is clear that 
the juror was saying in effect: The defendant might have 
waited outside while his accomplice broke into the store, in 
which case he would be innocent. The Government has not 
proved beyond reasonable doubt that the defendant person- 
ally broke into the store so how can I find the defendant 
guilty?*® The court, however, properly replied that in the 
posture of the facts which the juror submitted, the defendant 
would be guilty of the housebreaking as well as the larceny. 
We submit that under the facts presented by the Government 
jn its case in chief it was not incumbent upon the prosecution 
to prove the existence of an accomplice. Surely there was no 
burden upon the defendant to do likewise. It follows, there- 
fore, that no instruction as to the burden of proof as to the 
existence of an accomplice was necessary. 

The Government’s case was predicated upon the theory of 
possession of recently stolen goods. This it proved to the 
satisfaction of the jurors. The defendant, himself, admitted 


*The juror’s words were: “[I]f he had an accomplice that had actually 
broken into the store and took the goods and as I say, ran around the 
corner and handed them to the defendant, it could have happened—I mean 
beyond reasonable doubt it was never proven to me that it didn’t. * * *” 
(J.A. 36.) 
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+he possession of the property. The jury drew legitimate in- 
ferences from the facts. 
CONCLUSION 
Wherefore, it is respectfully submitted that the judgment 


of the District Court be affirmed. 


Ourver GaSscH, 
United States Attorney. 


Cart W. BELCHER, 
Danret J. McTacve, 
Assistant United States Attorneys. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
| Filed March 24, 1958] 
INDICTMENT 
Grand Jury Impanelled January 2, 1958, Sworn in on January 7, 1958 


THE UNITED STATES OF AMERICA’ Criminal No. 251-'58 
v. Grand Jury No. 183-58 


LEON C. RUCKER Assault With Intent jto Kill; 
Possession of Prohibited 

Weapon 

(22 D.C.C. 501, 3214) 


The Grand Jury charges: 

On or about January 27, 1958, within the District of Columbia, 
Leon C. Rucker made an assault on Dwight M. Ellis with intent to kill 
the said Dwight M. Ellis. | 
SECOND COUNT: 

On or about January 27, 1958, within the District of Columbia, 
Leon C. Rucker did have in his possession, with the intent to use un- 
lawfully against another, a rifle. 


/s/ Oliver Gasch 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


/s/ RM Lawrenson 
Foreman. 


| Filed March 28, 1958] 
PLEA OF DEFENDANT 
On this 28th day of March, 1958, the defendant Leon C. Rucker, 


| 
appearing in proper person and (Deft. states he will retain|counsel), 


2 
being arraigned in open Court upon the indictment, the substance of 
the charge being stated to him, pleads not guilty the reto. 
The defendant is remanded to the District Jail. 
By direction of 


EDWARD M. CURRAN 
Presiding Judge 
Criminal Court #4 


Present: HARRY M. HULL, Clerk 


United States Attorney By /s/ Harold G. Dodd 
By Fred L. Mcintyre Deputy Clerk 


Asst. U.S. Attorney 
KK 


[ Filed April 24, 1958] 

MOTION FOR MENTAL EXAMINATION OF DEFENDANT 

Comes now, Barney J. Keren, Attorney appointed by this 
Honorable Court to represent the defendant, Leon C. Rucker, and 
moves the Court for a mental examination of the defendant and for 
reasons therefore represents as follows: 

1. Defendant has been interviewed on three separate occasions 
by counsel in the presence of a third person and the demeanor and 
actions of the defendant while being interviewed have caused counsel to 
doubt that defendant is mentally capable of assisting in the defense of 
this cause. 

2. Defendant was advised by counsel on Thursday, April 17th, 


in the presence of a third person after discussion with the office of the 
United States Attorney that the charge of assault with intent to kill and 
possession of a prohibited weapon could be disposed of by a plea to 


simple assault, a misdemeanor and possession of prohibited weapon 
another misdemeanor. At that time, counsel had great difficulty in 
explaining to the defendant the difference in the type of charges and 
although it appeared that defendant after great difficulty could compre- 
hend and subsequently agreed to a plea of guilty of the lesser charges, 
it is now apparent to counsel that defendant actually cannot understand. 
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3. On Monday, April 21st, the defendant appeared before this 
Honorable Court at which time the Honorable Justice Laws was presid- 
ing and when the defendant was queried as to whether he was guilty of 
simple assault and possession of a prohibited weapon his answers 
could not be heard by the Court and subsequent interview by counsel 
with defendant in the cell block causes counsel to believe that he cannot 
adequately prepare a defense because of failure of the defendant to 
assist therein. 

4. Counsel is of the belief that an order of this Court directing 
that defendant be mentally examined and held for observation at the 
D.C. General Hospital will be in the best interest of the defendant. 


/s/ Barney J. Keren 
Attorney appointed to defend 
defendant , y » 


[ Certificate of Service - Jurat] 


| Filed April 28, 1958] 
ORDER 

This cause having come on for consideration upon the Motion of 
counsel for the defendant, and it appearing to the Court that the defend- 
ant may be presently of unsound mind or mentally incompetent so as 
to be unable to understand the proceedings against him or properly to 
assist in his own defense, it is by the Court this 28th day of April, 1958, 

ORDERED, that the defendant be committed to D.C, General 
Hospital for a period not to exceed sixty (60) days, to be examined by 
the psychiatric staff of the said hospital. The Chief Psychiatrist of 
said Hospital, upon completion of said examination, will file with this 
Court and furnish defense counsel a written report of the examination, 
pursuant to Title 24, Section 301, District of Columbia, Code 1951, 
Addition E, as amended August 9, 1955. Such written report will 
express the opinion of the staff of D.C. General Hospital on the present 


sanity or mental competency of the defendant to stand trial 


AND IT IS 

FURTHER ORDERED, that upon receipt of the report of the 
Chief Psychiatrist!of D.C. General Hospital indicating the defendant 
is incompetent to stand trial, the United States Marshal or his desig- 
nated Deputy, is authorized to bring the defendant before this Court 
for such further proceedings in this matter as may be necessary. 
However, if the report of the Chief Psychiatrist indicates that the de- 
fendant is competent to stand trial, the United States Marshal or his 
designated Deputy is hereby authorized to transfer him from said Hos- 
pital to the District of Columbia Jail to await trial. 

ANDIT IS 

FURTHER ORDERED, that pending the availability of suitable 
facilities at D. C. General Hospital, the defendant will be permitted to 
remain at the District of Columbia Jail. 


/s/ Bolitha J. Laws 
JUDGE 


[ Filed June 3, 1958] 
DISTRICT OF COLUMBIA GENERAL HOSPITAL 


OK RK 


June 1, 1958 


Mr. Harry W. Hull 
Clerk, Criminal Division Re: Leon Rucker 
U.S. District Court, for 


The District of Columbia 
* KK 


Dear Sir: 

Leon Rucker was admitted to District of Columbia General 
Hospital April 28, 1958, for Psychiatric Evaluation. 

A review of this man's past history, complete Psychological 
Tests and Psychiatric Evaluation, reveal him to be suffering from 
a long standing, chronic mental illness with episodes of Acute Psycho- 
sis, during which he is assaultive or aggressive due to his delusional 
thinking. 


5 
It is our opinion this man is psychotic, incompetent and incap- 
able of participating in his own defense. It is also our opinion he 
suffered a mental illness at the time of the crime with which he is 
charged. 
It is recommended he be committed to an institution for the 
proper care and treatment. 
Sincerely yours, 


/s/ Mary V. McIndoo, M.D. 
Assistant Chief Psychiatrist 


[ Filed June 12, 1958] 
ORDER 
This cause having come on this date for hearing upon a report 
dated June 1, 1958, of the Assistant Chief Psychiatrist of the District 
of Columbia General Hospital, that the accused is "suffering from a 
long-standing, chronic mental illness with episodes of Acute Psychosis, 


during which he is assaultive or aggressive due to his delusional 
| 


thinking", and there being no objections on the part of the accused, his 
counsel, or the Government, to this report, the Court finds that the 
defendant, Leon C. Rucker, is presently of unsound mind and is men- 
tally incompetent to be able to understand the proceedings against him 
or properly assist in his own defense, it is by the Court this 12th day 
of June, 1958, 
ORDERED, that the defendant, Leon C. Rucker, be) committed 
to Saint Elizabeths Hospital, pursuant to provisions of Title 24, Sec- 
tion 301, District of Columbia Code, as amended, until such time as 
the Superintendent of that Hospital shall certify that, in his opinion, 
the defendant is restored to mental competency, and it is, | 
FURTHER ORDERED, that the defendant be kept at'the District 
of Columbia General Hospital until such time as a bed is available for 
him at Saint Elizabeths Hospital, which fact shall be made known to 
the hospital authorities of the District of Columbia General Hospital, 
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and the United States Marshal by the authorities of Saint Elizabeths 
Hospital, and it is, 

FURTHER ORDERED, that the United States Marshal is hereby 
authorized and directed to transfer the defendant from the District of 
Columbia General Hospital to Saint Elizabeths Hospital whenever he is 
advised by the authorities of Saint Elizabeths Hospital that a bed is 
available for the defendant at said institution. 


/s/ Alexander Holtzoff 
JUDGE 


[ Filed March 23, 1959] 


SAINT ELIZABETHS HOSPITAL 
* OK OK OK 


March 20, 1959 


The Clerk, Criminal Division 
United States District Court 


for the District of Columbia 
eK 


Dear Sir: 

Your attention is invited to the case of Mr. Leon C. Rucker, 
District of Columbia Prisoner, who was admitted to Saint Elizabeths 
Hospital on June 23, 1958 pursuant to the provisions of Title 24 of the 
District of Columbia Code, Section 301, as amended. The hospital 


was informed at the time of his admission that he was under a charge 
of Assault with Intent to Kill and Possession of Prohibited Weapon, 
Criminal Number 251-58. 

It has been determined that Mr. Rucker is at this time mentally 


competent to stand trial and to consult with counsel and properly assist 
in his own defense. Therefore, it is requested that arrangements be 
made for this individual's removal to the District of Columbia Jail or 
such other institution as is considered appropriate. 

Sincerely yours, 


/s/ Addison M. Duval, M.D. 
Acting Superintendent 


[ Filed April 7, 1959] 
ORDER 

It appearing to the Court on this 7th day of April, 1959, that the 
defendant, Leon C. Rucker, was admitted to D. C. General Hospital , 
and subsequently to St. Elizabeths Hospital, pursuant to the proceed- 
ings under Title 24, of the D.C. Code, Section 301, as amended, and 
it further appearing that the Acting Superintendent of St. Elizabeths 
Hospital, Dr. Addison M. Duval, certified to the Clerk of the Court in 
a letter, dated March 20, 1959, that defendant is mentally competent 


to stand trial and to consult with counsel, and properly assist in his 


own defense, and it also appearing that the defendant, represented by 


his counsel, Barney J. Keren, and counsel for the Government, having 
appeared in open Court and there being no objection to the report by 
the defendant and the Government, it is by the Court on the|7th day of 
April, 1959, 
ORDERED, that the defendant is determined to be judicially com- 
petent to proceed to trial in the instant case. 


/s/¥F. Dickinson Letts 
JUDGE 


[ Filed May 4, 1959] 
WAIVER OF TRIAL BY JURY 
With the consent of the United States Attorney and the approval 
of the Court, the defendant waives his right to trial by jury. 


/s/ Leon C. Rucker 
Defendant 


/s/ Barney J. Keren 
Attorney for Defendant 


I consent 


/s/ Fred L. McIntyre 
United States Attorney 


APPROVED 


/s/ F. Dickinson Letts 
Judge 


[ Filed November 6, 1959] 
TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. 
May 4, 1959. 

The above-entitled cause came on to be heard before the 
HONORABLE F. DICKINSON LETTS, Chief Judge, United States 
District Court for'the District of Columbia, at 10:15 a.m. 

Appearances: 


Fred L. McIntyre, Esq. , 
Assistant United States Attorney, 


For the Government. 


B. J. Keren, Esq., 
2K For the Defendant. 


THE COURT: Mr. Mcintyre. 
MR. McINTYRE: Yes, your Honor. This is the case of the 
United States versus Leon C. Rucker, Criminal Number 251-58. 


May the record show that the defendant, Leon C. Rucker, is 
seated at the conference table with his attorney. 

There is a form here, your Honor, a waiver of trial by jury. 

It is the understanding of the Government that the defendant 
does desire a trial by the Court, and he desires to waive his trial by 
jury at this time. 

THE COURT: Yes. 

(The papers were handed to the Court.) 

THE COURT: I would like to have Mr. Rucker stand before 
the Court a minute. 

(The defendant came forward and stood before the Court.) 

THE COURT: You have been advised that you have a right to 
a trial by a jury? 

THE DEFENDANT: Well, no, I don't want a trial by jury. 

THE COURT: But you have been told that you can have one if 
you want it? 

THE DEFENDANT: Yes, I have. 
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THE COURT: And that you would be represented at that trial 
by an attorney--you have been so informed? 
THE DEFENDANT: Yes, I have. 
THE COURT: But it is your free will and wish to waive the jury 
and have the case heard by the Court, is that correct ? 
THE DEFENDANT: That is right. 
THE COURT: And you are doing that of your own free will? 
THE DEFENDANT: Yes. 
THE COURT: And this is your signature? 
THE DEFENDANT: Yes, sir. Yes, Sir. 
THE COURT: Very well, then, the Court will approve the 
waiver. 
MR. McINTYRE: Your Honor, in this case the defendant 
Rucker has been charged in a two-count indictment. 
It is charged that on or about January 27, 1958, within the 
District of Columbia, Leon C. Rucker made an assault on Dwight M. 
Ellis with intent to kill the said Dwight M. Ellis. 
And in the second count: That on or about January 27, 1958, 
within the District of Columbia, Leon C. Rucker did have in his pos- 
session with intent to use unlawfully against another, a rifle. 
Now, your Honor, defense counsel and the Government have 
entered into a certain stipulation of facts in this case which 
would pertain to the actual offense which has occurred, and they are 
as follows: | 
Dwight M. Ellis is the stepson of the defendant, Rucker, and 
this Dwight M. Ellis was living with his stepfather, the defendant 
Rucker, at the time of this offense. 
The offense occurred on January 27, 1958 at about 4:30. 


The facts reveal that Dwight Ellis was attending achool: He 


was in junior high school at the time. That he came home from school 
at about 3:15 in the afternoon on this date of January 27, 1958. He 
entered the house from the rear door, and once he got inside there 


was no one inside the house. He soon heard a knock at the; door. He 
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went to the door, and he admitted the defendant, Rucker, that is, his 
stepfather. 

The defendant, Rucker, then went to the kitchen. Shortly after , 
Dwight Ellis came into the kitchen, and at that time he saw the defend- 
ant, Rucker, with a rifle, which is a 22-calibre rifle. And the defend- 
ant pointed the rifle in the direction of Dwight Ellis, and they were 
apart about a distance of six feet. And at that time the defendant , 
Rucker, told Dwight Ellis that he was going to kill him and that he was 
going to get rid of everybody in the house. Thereafter, the defendant, 
Rucker, did fire one shot which went into the wall, approximately 

two or three feet from Dwight Ellis. 

Thereafter, the defendant, Rucker, left the house. The inci- 
dent was reported to the police. The police took the defendant, Ruc- 
ker, into custody, and at that time they found the 22 rifle in the car 
which Rucker was driving, and they found the 22-calibre ammunition 
in the glove compartment of the car. 

Now, at this time, your Honor, the Government will ask the 


defense counsel and the defendant, Rucker, if they have any objection 


to the facts that have been entered into as a stipulation. 

THE COURT: Mr. Keren, will you make your statement for 
the record. 

MR. KEREN: If the Court please, all the facts as just stated 
by the attorney for the Government are true, according to what Iam 
advised by the defendant, Rucker. 

THE COURT: Now, for your protection, do you want him to 


step up? 

MR. KEREN: I would like that, if your Honor please. 

THE COURT: Rucker, come forward. 

(The defendant came forward.) 

MR. McINTYRE: There is one further fact: This did occur 
in the District of Columbia. 

THE COURT: Yes. LeonC. Rucker, did you hear the state- 
ment made by the District Attorney ? 
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THE DEFENDANT: Yes, sir. 

THE COURT: Are the facts which he stated to the Court true ? 
Are they true facts? 

THE DEFENDANT: No, they are not exactly true facts. 

THE COURT: All right. Confer with counsel and see what the 
true facts are. 

(The defendant and his attorney, Mr. Keren, consulted at the 
counsel table.) 

MR. KEREN: If the Court please. 

THE COURT: Mr. Keren. 

MR. KEREN: Mr. Rucker advises me that the only; fact as 
stated by the Government that he does not agree with is the| fact that 
at the time that his stepson came into the home, he was already there, 
and that his stepson just came right into the kitchen without knocking 
on the door, and an argument ensued, as a result of which this shooting 
of the weapon then came about. 

THE COURT: Yes. Now, Mr. Rucker, you have heard the 
statement made by your counsel ? 

(The defendant nodded affirmatively.) 

THE COURT: If that is agreed to by the Government, does the 
statement made by Mr. McIntyre, the Government attorney, including 
the fact just now stated by your attorney, are those the true facts? 

THE DEFENDANT: Yes, they are the true facts. | 

THE COURT: Mr. Mcintyre, can you agree to the inclusion 
of the facts? 

MR. McINTYRE: One other thing, your Honor, which I would 
like to clarify for the record, if possible: Could we determine from 


the defendant, Rucker, approximately how far he was from Dwight 
Ellis when he fired this rifle in the direction of Dwight Ellis? 


THE COURT: Mr. Keren, will you ascertain that fact. 

(Mr. Keren consulted with the defendant.) | 

MR. KEREN: About five feet. 

MR. McINTYRE: One other thing, what was the stepson doing 
| 
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at the time he fired the rifle at him? 

(Mr. Keren consulted with the defendant.) 

THE DEFENDANT: Well, he was just standing up, andI was 
talking to him first, and I told him to leave after he had thrown the 
clothes down the step. 

MR. KEREN: He said they were talking. Iam advised by the 
defendant that he was talking with his stepson, about his stepson having 
thrown his clothes down the steps, and he then told him to leave the 
house, and an argument ensued, and then the shooting occurred. 

THE COURT: Mr. McIntyre, is that agreeable ? 

MR. McINTYRE: That is agreeable, your Honor. 

The Government believes that those are sufficient facts for 
the case at this point, and the Government would at this time agree to 
the stipulation. 

THE COURT: Then, Mr. Rucker, do you now agree that the 
facts stated by the District Attorney, as amended by your attorney, in 
speaking to you, are the true facts? 

THE DEFENDANT: Well, they are the true facts except that 
I didn't tell the boy that I was going to kill everyone in the house. 

MR. McINTYRE: Could I ask this question: Did you tell the 
boy that you would kill him ? 

THE DEFENDANT: No, I told him to leave. 

MR. McINTYRE: Was anything said when you fired the shot ? 

THE DEFENDANT: No, I didn't say anything afterward until 
he decided that he was going to stay there, and I fired the shot in order 
to scare him. Then, after that, he left. 

MR. McINTYRE: The Government is satisfied, your Honor. 

THE COURT: Very well. Then the Court will accept the facts, 
as now shown by the record as being the true facts. 

MR, McINTYRE: Your Honor, that would conclude the Gov- 
ernment's case in chief. 


THE COURT: Then, Mr. Keren, you may proceed with your 


defense. 
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MR. KEREN: If the Court please, the defense that the defend- 
ant has to offer at this time will be proven by a physician who is with 
the St. Elizabeths Hospital, who has been in attendance to Rucker, the 
defendant, during this period. 
THE COURT: I take it that your defense then is solely not 
guilty by reason of insanity, is that true? | 
MR. KEREN: That is true. That is correct. 
Dr. Cody. 
DOCTOR WILLIAM J. T. CODY, SWORN. 


DIRECT EXAMINATION BY MR. KEREN: 
Q. Doctor, will you state your full name? A. William re 


Cody. 
Q. And, Doctor, with whom are you associated? A). Iam on 
the staff of St. Elizabeths Hospital. 
Q. And how long have you been there, Doctor? A. |I have 


been with St. Elizabeths for the past three years, approximately. 
Q. During the interval that you have been associated with the 


hospital, have you had occasion to treat and visit with Leon|C. Rucker, 
| 


the defendant in this case? A. Yes, I have. 
Q. And will you tell us what your opinion is in connection with 

Mr. Rucker's condition? A. (consulting papers) Mr. Rucker was 

admitted to St. Elizabeths hospital on June 23, 1958. During this 


time, he received a diagnosis of schizophrenia reaction, chronic and 


differentiated type. He was treated, and reached a point at which it 
was felt that he was competent for trial. He was discharged from the 
10 hospital on April 9th, 1959, as improved and competent. 

Q. Doctor, from your having treated Mr. Rucker during the 
period from July until he was discharged from the ad sons what would 
be your opinion as to his mental condition on or about January 27th, 
1958? A. In my opinion, Mr. Rucker was mentally ill at that time, 

and I base my opinion on the following material: 

Mr. Rucker apparently had been getting along fairly well until 


about two years prior to this offense. At that time he began drinking 
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much more heavily, and began behaving in a peculiar manner. For 
example, he often would sit for hours ina complete daze. Sometimes 


he would throw food around the house. His wife said sometimes he was 


out all night without any explanation, and that this was very unusual for 


him. Other evenings he would come home late at night. He would put 
on all the lights and sit up all night without going to bed or sleeping. 

He frequently tampered with the 'phone, and the telephone company had 
to come four different times to repair the telephone. Sometimes he 
would not talk to anyone for days at atime. And again, I emphasize 
that all this is at variance with his customary behavior, up until ap- 
proximately two years prior to this offense. 

He said that, in regard to the offense with which he is charged, 
that two days before this event, his wife called him and asked him to go 

11 with her to see a man who turned out to be a lawyer. He could 
not underatand why his wife wanted him to see a lawyer. He went back 
home and when he got there, his stepson threw clothing on the floor. 
This man was sitting with his feet on the coffee table, and his stepson 
kicked them off. The stepson then threw clothing down the stairs. He 
decided to scare him, and bought a rifle, which he loaded in the car. 
When he reached home, he discovered that his stepson had put his 
overcoat in the washing machine. He said he fired once, but purposely 
missed, and said, somewhat cryptically, "It was easier to hurt someone 
at home than to go on the job." 

This kind of thinking was typical of Mr. Rucker when he en- 
tered St. Elizabeths Hospital. His thinking was quite peculiar. He in- 
dicated that he felt he was the victim of a plot by his wife and his 
stepson. 

I would also like to mention that Mr. Rucker married his wife 
after coming out of the service, about 1954, and she had two boys at 
that time. One was seventeen and the other was eight--this is by her 
first husband--and we understand that Mr. Rucker has never gotten 
along very well with these stepsons. In fact, his personality is im- 
mature, and there is evidence that he was involved in almost a 
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competitive situation of jealousy with these two boys. And when the 
situation subsequently deteriorated, as I have outlined, I feel it was 
only appropriate that his hostility should be directed outward against 

12 this stepson of his. 
I might mention that he came to St. Elizabeths approximately 
five months after this offense, and at that time was ill and remained 
ill, gradually improving. He was seen in Court on the hearing on the 
writ of habeas corpus in November 1958, and at that time it was my 
opinion that he was still incompetent. However, he went on to con- 
clude his medical treatment toward the end of January 1959, and, as 
I say, was discharged on April 9th, 1959. | 
Q. Doctor, in your opinion, do you think the defendant, Leon 
C. Rucker, is still in need of care andtreatment? A. I have no firm 
opinion about that, because I did not see Mr. Rucker since \his dis- 
charge from the hospital. In other words, a period of approximately 
one month that I have not seen him, so I am not aware of his condition 
as of today. 
However, at the time he left the hospital, he was considered 
only improved and not recovered. | 
MR. KEREN: That is all. 
CROSS-EXA MINA TION BY MR. McINTYRE: 
Q. Doctor, on January 27, 1958, is it your opinion that the 
defendant Rucker was suffering from a disease, mental disease? 
A. That is correct; yes, sir. 
Q. And what he did--in other words, this shooting jof his 
stepson on this particular date in question, was that the product of 
13 this mental disease? A. I believe so, and that is why I tried 
to indicate that I think it was a logical course of action in view of the 
total situation, that this stepson should be the one toward whom he 


| 
turned hostility when he finally reached a point--his controls were 


breaking down. 
Q. You would say at that particular time this offense occurred 
that this defendant, Rucker, was dangerous to the community, is that 
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correct? A. Yes, he certainly could have been. 

Q. And, of course, at the time that you saw him a month ago, 
you stated that he showed some improvement in his mental condition, 
but at that particular time would you say that he was still somewhat 
dangerous to the community? A. Yes, I would say he was still poten- 
tially dangerous to the community. 

Q. Is Rucker the type of person who can benefit from psychia- 
tric treatment? Does he respond to the various treatments he gets at 
the hospital? A. I believe so, yes. He has shown great improvement 
during the time we had him. 

MR. McINTYRE: That's all the questions the Government has, 
your Honor. 

THE COURT: Anything further? 

MR. KEREN: That's all for the defendant. 

THE COURT: And that is the defendant's case? 

MR. KEREN: Yes, your Honor. 

THE COURT: Mr. McIntyre, do you have any rebuttal. 

MR. McINTYRE: No rebuttal whatsoever , your Honor. 

THE COURT: Do counsel care to be heard? 

MR. KEREN: We will waive argument. 

MR. McINTYRE: We will submit the case to your Honor. 

THE COURT: The Court finds the defendant not guilty by rea- 
son of insanity. 


(Whereupon, at 10:35 a.m., the hearing was concluded.) 


[ Filed May 4, 1959] 


ORDER OF COMMITMENT 
The defendant in the above-entitled cause having been found not 
guilty by reason of insanity by finding of the Court, it is by the Court 
this 4th day of May, 1959, pursuant to Section 301, Title 24, District 
of Columbia Code, as amended August 9, 1955, 
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ORDERED that the defendant, Leon C. Rucker, be confined in 
Saint Elizabeths Hospital. 


/s/ F. Dickinson Letts 
CHIEF JUDGE 


[ Filed May 12, 1959] 
May 8, 1959 
Mr. Leon C. Rucker 
St. Elizabeth Hosp. ** 


Honorable Chief Judge Letts 

Honorable Sir, 

This is to inform you, that I intend to appeal the decision handed 
down in my case. 

On May 4, 1959 I appeared in your court, where as you adjudi- 
cated me not guilty, my acquittal was based on testimony from Dr. 
Cody of St. Elizabeth Hospital, solely on the ground that I was insane 
at the time of the committence of the crimes I was alleged to have 
committed. The statement by Dr. Cody, I do not challenge,what Iam 


challenging is the fact that the Government didn't produce my witnesses 


to support the alledge indictment against me, this is clear violation of 
court procedures and my constitutional rights, afforded me under the 
fifth amendment for the reason stated above. 
I pray that you reconsider the verdict handed down in my case 
and correct this unfortunate error. 
I am presently confined at St. Elizabeth Hospital, under Public 
Law 313. In line with the General Rules of this court. I am filing this 
Notice of Appeal. 
Respectfully Submitted 
/s/ Leon C. Rucker 
| Filed May 12, 1959] 
ORDER 
Treated as a motion to rehear, to vacate, stay or modify the 


judgment of the Court. Same is found to be 
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without merit and is, therefore, denied. 


/s/ F. Dickinson Letts 
CHIEF JUDGE 


[ Filed September 24, 1959] 


AFFIDAVIT OF LEON C. RUCKER FOR 
APPEAL IN FORMA PAUPERIS 


UNITED STATES OF AMERICA, ) 
DISTRICT OF COLUMBIA 


SS: 


Leon C. Rucker, being duly sworn, deposes and says: 

1. Iama citizen of the United States and the defendant in the 
above-entitled action. 

2. Idesire to prosecute an appeal from the judgment entered in 
the above-entitled action, but because of my poverty, I am unable to pay 
the costs of such appeal or to give security therefor and still be able to 
provide myself and my dependents with the necessities of life. 

8, I believe that I am entitled to the redress I seek by such an 
appeal, and that such appeal presents substantial questions. 

The nature of the questions to be presented upon such an appeal 
is as follows: I was prosecuted for assault with intent to kill and for 
possession of a dangerous weapon, namely, a rifle, with intent to use 
same unlawfully against another. The United States introduced no wit- 
nesses whatever to support these charges. Instead, I was prosecuted 
on the basis of an oral stipulation of facts. While I agreed to some of 
the facts as stated orally, I expressed my disagreement as to others. 
This oral stipulation was inadequate both in law and in fact to support 
the charges against me. The District Court found me not guilty by 
reason of insanity, and committed me to St. Elizabeths Hospital. I 
contend that I should have been found not guilty for lack of evidence to 
sustain the charges, and should, therefore, have not been committed. 

WHEREFORE, affiant prays that he may have leave to prosecute 


19 


the said appeal in forma pauperis. 
/s/ Leon C. Rucker 


[ Jurat] 
[ Certificate of Service] 


[ Filed October 6, 1959] Oct. 6,/ 1959 
ORDER 

The Court finds the appeal frivolous, without merit and not 
taken in good faith. Leave to proceed on appeal without prepayment of 


costs is therefore denied. 


/s/ F. Dickinson Letts 
JUDGE 


